

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
				

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Cities, Preemption, and the Statutory Second Amendment

	
    
        
            
            







    
    










    
    
    
    











			
                    University of Chicago Law Review, Vol. 88, Forthcoming 
 
                    Duke Law School Public Law & Legal Theory Series No. 2021-44
 
        

    
	

	
	
		
		
			24 Pages
		
		

		Posted: 6 Nov 2021
		
			Last revised: 10 Jan 2022
		
		
	

	
		
			
			




	See all articles by Joseph BlocherJoseph Blocher
Duke University School of Law


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: January 11, 2022

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		Most Americans live in urban areas and a disproportionate number of gun homicide victims die in them, despite the fact that gun ownership is much less common in cities than in rural areas. The balance of gun rights and regulation is thus an issue of particular concern for cities, and it is unsurprising that most gun regulation in the United States is and has always been done at the sub-federalâ€”and especially localâ€”level. And yet the past few decades have seen substantial convergence between state and local gun rules. It is unlikely that the explanation for this convergence is purely â€œpolitical,â€� since support for gun regulation remains much higher in urban areas. Cities seem to be regulating guns less stringently than their residents would like. Are there legal explanations for this gap?

The Second Amendment is the most common explanation, but its impact in litigation has in fact been relatively muted, even after the Supreme Courtâ€™s 2008 decision in District of Columbia v. Heller articulated an â€œindividualâ€� right to keep and bear arms for certain private purposes.

As a practical matter, nothing has done more to shape contemporary gun regulation than state preemption laws, which fully or partially eliminate citiesâ€™ ability to regulate guns at the local level. 

This short Article begins by telling the story of the first wave of preemption laws, and then turns to the current and more punitive preemption movement. The second Part of the Article then provides some brief thoughts on how to evaluate the distribution of gun regulation authority between states and cities.
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