The Three Faces of Control

By Ann M. Lipton*

Controlling shareholders are subject to distinct legal obligations under Delaware
law, and thus Delaware courts are routinely called upon to distinguish “controlling
shareholders” from other corporate actors. That is an easy enough task when a person
or entity has more than 50 percent of the corporate vote, but when a putative controller
has less than 50 percent of the vote—and is nonetheless alleged to exercise control over
corporate operations via other means—the law is shot through with inconsistency.

What is needed is a contextual approach that recognizes that the meaning of control
may vary depending on the purpose of the inquiry. Under Delaware doctrine, the con-
trolling shareholder label subjects that entity to unique legal treatment along three dis-
tinct dimensions. First, controlling shareholders—unlike minority shareholders—have
fiduciary duties to the corporation. Second, interested transactions with controlling
shareholders—unlike interested transactions with other fiduciaries—are subject to a
unique cleansing regime in order to win business judgment deference from reviewing
courts. Third, when certain transactions involving sales of control are challenged in
coutt, they may be treated as direct rather than derivative actions, even when similar
transactions that do not involve control sales would be treated as purely derivative.

By teasing out these three aspects of the legal framework and analyzing them sepa-
rately, courts can more closely attend to the reasons why control carries special signif-
icance, and ultimately develop a more rational and consistent set of definitions. Most
critically, courts may properly designate someone a controlling shareholder for some
purposes, but not others.
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I. INTRODUCTION

Delaware has a controlling shareholder problem.

For many years, controlling shareholders have been subject to a distinct legal
regime, whereby they are deemed to owe special duties to the corporation and
their actions are subject to special scrutiny by the Delaware courts. But this al-
ternative legal universe necessitates that controlling shareholders be consistently
identified in order to distinguish them from other corporate actors. The usual
formulation is that a controlling shareholder is one who “(1) ‘owns more than
50% of the company’s voting power’ or (2) ‘owns less than 50% of the voting
power of the corporation but exercises control over the business affairs of the
corporation.”! This definition makes controlling shareholders easy enough to
spot in the former scenario, but in the latter, the law is shot through with incon-
sistency, allowing similar facts to result in divergent outcomes.?

“Minority” controllers, with less than 50 percent of the vote, may be deemed
so only with respect to a particular transaction in which they “actually domi-
nated and controlled the corporation, its board or the deciding committee,” or
they may be deemed to have overall control of corporate operations if they “ac-
tually dominated and controlled the majority of the board generally.”® Courts
must determine “whether the stockholder, as a practical matter, possesses a com-
bination of stock voting power and managerial authority that enables him to con-
trol the corporation, if he so wishes.” In so doing, the court may consider
any and all sources of influence, such as “(i) relationships with particular direc-
tors . . ., (ii) relationships with key managers or advisors . . . , (iii) the exercise of
contractual rights to channel the corporation into a particular outcome . . . , and
(iv) the existence of commercial relationships that provide the defendant with
leverage over the corporation, such as status as a key customer or supplier,”
in addition to “ownership of a significant equity stake . . . , the right to designate
directors . . . , decisional rules in governing documents that enhance the power
of a minority stockholder or board-level position, and the ability to exercise out-
sized influence in the board room, such as through high-status roles like CEQ,
Chairman, or founder.”

The most notable feature of the test for minority control is its elasticity: It in-
cludes so many factors and considerations that it allows for a great variety of actors
to be designated as controllers. An additional notable feature of the test for minor-
ity control is that it is utterly untethered from its consequence: It does not matter
why control is legally relevant in a particular scenario; the test remains the same.

1. Skye Min. Invs., LLC v. DXS Cap. (U.S.) Ltd., No. 2018-0059, 2020 WL 881544, at *26 (Del.
Ch. Feb. 24, 2020) (quoting In re KKR Fin. Holdings LLC Sholder Litig., 101 A.3d 980, 991 (Del.
Ch. 2014)).

2. See Ann M. Lipton, After Corwin: Down the Controlling Shareholder Rabbit Hole, 72 Vanp. L. Rev.
1977, 1987-2005 (2019).

3. In re Tesla Motors, Inc. Sholder Litig., No. 12711, 2018 WL 1560293, at *13 (Del. Ch. Mar.
28, 2018).

4. In re Cysive, Inc. Sholders Litig., 836 A.2d 531, 553 (Del. Ch. 2003).

5. Basho Techs. Holdco B, LLC v. Georgetown Basho Invs., LLC, No. 11802, 2018 WL 3326693,
at *26, *27 (Del. Ch. July 6, 2018) (footnotes omitted).
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These things are not unrelated. Under Delaware doctrine, a single label—
controlling shareholder—carries an enormous amount of legal weight. Once the
label is applied to a person or institution, that entity is immediately subject to un-
ique legal treatment along three distinct dimensions. First, controlling sharehold-
ers—unlike minority shareholders—have fiduciary duties to the corporation.®
Second, interested transactions with controlling shareholders—unlike interested
transactions with other fiduciaries—are subject to a unique cleansing regime in
order to win business judgment deference from reviewing courts.” Third, when
certain transactions involving sales of control are challenged in court, they may
be treated as direct rather than derivative actions, even when similar transactions
that do not involve control sales would be treated as purely derivative.® Given
these multiple functions that the designation of control serves, it is no wonder
that courts feel the need for flexibility in applying the label.

As T documented in a previous essay, recent factual and legal developments
have given a particular urgency to the problem of identifying those persons or
entities that are capable of controlling the corporation from a minority voting po-
sition.? Today, startup businesses remain private for longer periods of time than
in the past, typically conducting multiple rounds of financing from a variety of
investors, including venture capital funds, sovereign wealth funds, family offices,
and even traditional mutual funds. These different investors are often granted
individualized rights, such as designated board seats and the ability to block var-
ious corporate actions. The result is that corporate control rights are increasingly
allocated in unique and idiosyncratic ways, making a simple “50%” metric inad-
equate to assess controlling shareholder status.!® And these complex control
arrangements have begun migrating to public companies. Recent initial public
offerings have involved dual, triple, and even quadruple class stock structures,
often granting several insiders high-vote shares that shift or sunset over time.!!
Even in companies with single-class structures, shareholder agreements may rep-
licate the special rights that have become common among preferred stockholders
in private corporations,'? and disputes involving those companies wind up in the
Delaware courts.!?

. Brookfield Asset Mgmt., Inc. v. Rosson, 261 A.3d 1251, 1274 (Del. 2021) (en banc).
. Kahn v. M & F Worldwide Corp., 88 A.3d 635, 645 (Del. 2014) (en banc).
. See Brookfield Asset Mgmt., Inc., 261 A.3d at 1266-67.

9. Lipton, supra note 2, at 1990.

10. Id. at 1988-90.

11. See, e.g.,, Airbnb, Inc., Registration Statement (Form S-1/A) (Dec. 7, 2020), https://www.sec.
gov/Archives/edgar/data/1559720/000119312520311265/d81668ds1a.htm; Allbirds, Inc., Registra-
tion Statement (Form S-1/A) (Oct. 4, 2021), https://www.sec.gov/Archives/edgar/data/1653909/
000162828021019531/allbirdss-1a3.htm; Warby Parker Inc., Registration Statement (Form S-1/A)
(Sept. 14, 2021), https://www.sec.gov/Archives/edgar/data/1504776/000162828021018637/
warbyparkerincs-1a2.htm.

12. See Gabriel Rauterberg, The Separation of Voting and Control: The Role of Contract in Corporate
Governance, 38 YALE J. oN ReG. 1124 (2021); Gladriel Shobe & Jarrod Shobe, The Dual Class Spectrum,
39 Yate J. oN ReG. (forthcoming 2022), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=
3919884.

13. See, e.g., Patel v. Duncan, No. 2020-0418, 2021 Del. Ch. LEXIS 227 (Del. Ch. Sept. 30, 2021).

(ol o)
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On the legal front, just in the past few years, Delaware’s corporate doctrine has
evolved to draw even sharper distinctions than existed previously between trans-
actions involving controlling shareholders and those that do not.!* In general,
interested transactions that do not involve controlling shareholders receive busi-
ness judgment deference from reviewing courts so long as they are blessed by
either independent and disinterested directors or the vote of the disinterested
shareholders.!®> Those that do involve controlling shareholders, by contrast,
must be negotiated and approved in strict compliance with a set of multiple
cleansing measures before the same deference will be accorded—a procedural
gauntlet that many putative controllers fail.!® The practical effect is that the pres-
ence or absence of a controlling shareholder frequently represents the difference
between a shareholder claim that proceeds to discovery and one that is dismissed
on the pleadings.!” Some courts, chafing under these rigid distinctions, have ap-
parently found flexibility in the definition of control itself, allowing claims that
smack of self-dealing to proceed by designating minority shareholders as poten-
tial controllers.'® The result is a confusing body of caselaw that leaves the defi-
nition of control shifting and uncertain.

Uncertainty, as it turns out, begets uncertainty. The malleability of the control-
ling shareholder label—coupled with its increasing legal significance—has
encouraged a certain creativity on the part of the plaintiffs’ bar when alleging
control status meriting discovery and close judicial review. Thus, as of this writ-
ing, one lawsuit is pending, and another was recently tried to a verdict, both
alleging that Elon Musk, with only a roughly 20 percent stake in Tesla, was a con-
trolling shareholder, which would require heightened judicial scrutiny of both
Tesla’s acquisition of a related company and Musk’s pay package as CEO.'” In an-
other case, plaintiffs claimed that a company’s private equity sponsor operated as a
corporate controller due to its contractual influence and relationships with com-
pany management, despite holding no equity in the company itself.2° Sponsors of
special purpose acquisition companies (SPACs), with only 20 percent of the eg-
uity, have been alleged to be controllers who seek out unfavorable acquisitions
to win personal benefits.?! Each of these claims, and the many more that will
likely be forthcoming, tests the coherence of a legal regime that purports to

14. Lipton, supra note 2, at 1987.

15. See infra Part IIL

16. See, e.g., Olenik v. Lodzinski, 208 A.3d 704 (Del. 2019); In re HomeFed Corp. Sholder Litig.,
No. 2019-0592, 2020 WL 3960335 (Del. Ch. July 13, 2020).

17. Lipton, supra note 2, at 1987.

18. Id. at 2003-04; see also Voigt v. Metcalf, No. 2018-0828, 2020 WL 614999 (Del. Ch. Feb. 10,
2020) (holding that conflict transaction potentially involved controlling shareholder); Garfield v.
BlackRock Mortg. Ventures, LLC, No. 2018-0917, 2019 WL 7168004 (Del. Ch. Dec. 20, 2019)
(same); In re Pattern Energy Grp. Inc. Sholders Litig., No. 2020-0357, 2021 WL 1812674 (Del.
Ch. May 6, 2021) (same).

19. Tornetta v. Musk, 250 A.3d 793 (Del. Ch. 2019); In re Tesla Motors, Inc. Sholder Litig., No.
12711, 2022 WL 1237185 (Del. Ch. Apr. 27, 2022).

20. In re Pattern Energy Grp. Inc. Sholders Litig., 2021 WL 1812674, at *1.

21. See, e.g., Verified Class Action Complaint, Delman v. GigAcquisitions3, LLC, No. 2021-0679
(Del. Ch. Aug. 4, 2021).
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make a single label—controlling shareholder—virtually outcome determinative
across a wide range of scenarios.

The core problem here is that the definition of a controlling shareholder has
come unmoored from the policies that inspired the divergent legal treatment in
the first place.

When control is defined in terms of more than 50 percent of the corporation’s
voting power, it may well be appropriate that all legal implications—(1) the im-
putation of fiduciary duties, (2) the application of enhanced judicial scrutiny,
and (3) the assumption of enhanced financial value—follow. But when control
is exercised from a minority position, it is far less clear that the full suite of
legal consequences should be imposed, especially given the myriad mechanisms
by which minority controllers exert their power.

The solution, then, is for courts to apply a more contextual approach, teasing
out the three aspects of the legal framework governing control and analyzing
them separately. In so doing, courts can more closely attend to the reasons
why control carries special significance, and ultimately develop a more rational
and consistent set of definitions. Most critically, as this article shows, courts
might deem it appropriate to designate someone a controlling shareholder for
some purposes, but not others.

II. ContrOL AS A Locus ofF Fipuciary Duty

Ordinarily, individual shareholders owe no fiduciary duties to the corpora-
tions in which they invest—they are only the object of such duties—and they
are therefore free to act solely to further their own interests.>? That situation
changes, however, for controlling shareholders: Controllers, uniquely, owe the
corporation and the minority shareholders a fiduciary duty of loyalty.?>

The justification for the divergent treatment stems from the definition of a fi-
duciary: one who has discretionary control over the assets of others.?* Control-
ling shareholders own only a portion of the business, but, by definition, exercise
control over the entirety; hence, fiduciary obligations are imposed to the extent
they dispose of interests that are held in trust for the minority.?>

22. Skye Min. Invs., LLC v. DXS Cap. (U.S.) Ltd., No. 2018-0059, 2020 WL 881544, at *26 (Del.
Ch. Feb. 24, 2020).

23. Seeid. They also owe fiduciary duties of care, Brookfield Asset Mgmt., Inc. v. Rosson, 261 A.3d
1251, 1274 (Del. 2021) (en banc); Gilbert v. Perlman, No. 2018-0453, 2020 WL 2062285, at *6
(Del. Ch. Apr. 29, 2020), but almost all disputes involving controlling shareholders only implicate
the loyalty duty. See Jens Dammann, The Controlling Shareholder’s General Duty of Care: A Dogma
That Should Be Abandoned, 2015 U. IrL. L. Rev. 479.

24. Sokol Holdings, Inc. v. Dorsey & Whitney, LLP, No. 3874, 2009 WL 2501542, at *3 (Del. Ch.
Aug. 5, 2009) (“The hallmark of a fiduciary relationship is that one person has the power to exercise
control over the property of another as if it were her own.”); Gilbert, 2020 WL 2062285, at *1 (“Fi-
duciaries are those who have ownership or control of property belonging, equitably, to others.”); In re
Pattern Energy Grp. Inc. Sholders Litig., 2021 WL 1812674, at *40 (“The essential quality of a fidu-
ciary is that she controls something she does not own.”).

25. Thermopylae Cap. Partners, L.P. v. Simbol, Inc., No. 10619, 2016 WL 368170, at *14 (Del. Ch.
Jan. 29, 2016) (“[A] stockholder who—via majority stock ownership or through control of the board—
operates the decision-making machinery of the corporation, is a classic fiduciary; in controlling the
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Correlatively, controlling shareholders are not considered fiduciaries with
respect to all actions they take. “[L]ike other stockholders they may vote
their stock, and take other actions with respect to the entity, in their own
self-interest free of fiduciary strictures, so long as they do not employ the
corporate machinery itsell.”?® Thus, Delaware recognizes that controlling
shareholders are free to cast their votes on corporate matters in their own
self-interest, including director selection, whether to accept a merger offer,
and the terms on which they will sell—or refuse to sell—their shares.?” In
these scenarios, the controlling shareholder is dealing with assets that are indis-
putably his own; it is only when there is a threat, or a perceived threat, that the
controlling shareholder’s actions drag along the minority that the fiduciary du-
ties attach.?®

With these premises in hand, courts can identify the situations where entities
who do not hold 50 percent of the corporation’s voting power should be deemed
controllers for the specific purpose of imposing fiduciary duties: It should occur
when those entities exercise discretionary control over assets that properly be-
long to the remaining shareholders.

This rule seems obvious—after all, it is nearly identical to the current defini-
tion of a minority controller?>—but starting from first principles helps provide
guidance for certain types of difficult cases. For example, if control over an-
other’s assets is the hallmark of a fiduciary, and if it is the controlling sharehold-
er’s dominion over corporate assets that gives rise to fiduciary duties on its part,
then it follows that no particular level of stock ownership should be necessary
before one can be deemed a controller. Indeed, there is no reason that stock

company he controls the property of others—he controls the property of the non-controlling stock-
holders. Conversely, an individual who owns a contractual right, and who exploits that right—even
in a way that forces a reaction by a corporation—is simply exercising his own property rights, not
that of others, and is no fiduciary.”); In re Pattern Energy Grp. Inc. Sholders Litig., 2021 WL
1812674, at *40 (“[A] stockholder, as one co-owner, can owe fiduciary duties to fellow co-owners
because the stockholder controls the thing collectively owned . . . .”); Gilbert, 2020 WL 2062285,
at *1 (“Corporate controllers are stockholders who, through control of the majority of the voting
shares (or otherwise) can seize the corporate machinery and turn it to their own benefit. When
they do so, they control the entity; the property, in part, of the minority stockholders. In that
sense, when they employ that control they too are fiduciaries.”).

26. Gilbert, 2020 WL 2062285, at *1.

27. In re Synthes, Inc. Sholder Litig., 50 A.3d 1022, 1035-37 (Del. Ch. 2012); Ford v. VMware,
Inc., No. 11714, 2017 WL 1684089, at *9 (Del. Ch. May 2, 2017); Thorpe v. CERBCO, Inc., 676
A.2d 436, 444 (Del. 1996).

28. Ford, 2017 WL 1684089, at *21 (“This fiduciary principle generally applies to a controlling
stockholder only when the controller utilizes the corporate machinery to take action . . . .”); Pfeffer
v. Redstone, 965 A.2d 676, 691 n.52 (Del. 2009) (en banc) (“[Wlhen a shareholder, who achieves
power through the ownership of stock, exercises that power by directing the actions of the corpora-
tion, he assumes the duties of care and loyalty of a director of a corporation.” (quoting Cinerama, Inc.
v. Technicolor, Inc., No. 8358, 1991 WL 111134, at *19 (Del. Ch. June 24, 1991), rev’d on other
grounds, 634 A.2d 345 (Del. 1993))).

29. See Skye Min. Invs., LLC v. DXS Cap. (U.S.) Ltd., No. 2018-0059, 2020 WL 881544, at *26
(Del. Ch. Feb. 24, 2020) (referring to a minority controller as one who “exercises control over the
business affairs of the corporation”).
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ownership, specifically, should be required at all.>° This is especially so because,
in a world where control rights are often allocated not through equity interests
directly, but through shareholder agreements,®! the distinction between control
emanating from stock holdings and control emanating from contractual rights is
difficult to parse.

That foundation sheds light on another knotty problem: when the exercise of
contractual rights should be deemed to give rise to fiduciary duties on the part of
the rights holder. A frequent maxim is that a contractual counterparty who merely
exercises his rights—which may prompt a reaction by the corporation—is not a
controller or a fiduciary with respect to the corporate action taken; however, the
counterparty may be deemed to be a “controlling shareholder” if the contractual
rights “are used to induce or to coerce the board of directors to approve (or re-
frain from approving) certain actions.”? So far, Chancery courts have taken an “I
know it when I see it” approach to drawing this distinction; in Superior Vision Ser-
vices, Inc. v. ReliaStar Life Insurance Co.,>> for example, the court held that a large
investor was not a controller merely because it exercised a blocking right con-
tained in a shareholder agreement to prevent a dividend payment, but, in Skye
Mineral Investors, LLC v. DXS Capital (U.S.) Ltd.,** the court found that certain
LLC members became controllers—with concomitant fiduciary duties—when
they exercised contractual rights contained in the LLC agreement to block the
LLC from obtaining new financing.

At least in some situations, though, it may be helpful to frame the inquiry in
terms of distinguishing between one who exercises control with respect to her
own assets versus one who exercises control over the assets belonging to another.
A party who contracts for particular rights with respect to the corporation—such
as a right to block financing or to approve certain corporate actions—does so for
a purpose that was likely understood at the time of contracting. A lender, for ex-
ample, might want to ensure repayment, while an equity investor might want to
ensure its stake will not be diluted. When the contract right is exercised to fur-
ther that purpose, the holder might be said to be exerting control over assets
that, in a real sense, belong to her.

But suppose the contract right is used for a wholly different purpose, such as to
choke off the corporation’s access to new capital in order to allow the contract hol-
der to claim its assets at bargain prices.>> That is not the right that was bargained

30. In re Pattern Energy Grp. Inc. Sholders Litig., 2021 WL 1812674, at *40; Blue v. Fireman, 2022
WL 593899, at *16 (Del. Ch. Feb. 28, 2022) (irrevocable proxy voting rights deemed sufficient to
confer controller status, even absent equity ownership); Lipton, supra note 2, at 2004-05.

31. See Rauterberg, supra note 12; Shobe & Shobe, supra note 12; Jill E. Fisch, Stealth Governance:
Shareholder Agreements and Private Ordering, 99 Wash. U. L. Rev. (forthcoming 2022), https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=3667202.

32. Voigt v. Metcalf, No. 2018-0828, 2020 WL 614999, at *19 n.22 (Del. Ch. Feb. 10, 2020)
(quoting Superior Vision Servs., Inc. v. ReliaStar Life Ins. Co., No. 1668, 2006 WL 2521426, at
*5 (Del. Ch. Aug. 25, 2000)).

33. Superior Vision Servs., Inc., 2006 WL 2521426, at *1, *7.

34. Sky Min. Invs., LLC, 2020 WL 881544, at *1.

35. See id. This is a common scenario. See Lipton, supra note 2, at 1989 (collecting cases).
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and paid for; it is not the right that the contract holder “owns,” and by using its
contract right in this way, the holder may be viewed as controlling assets that be-
long to others.

The principle might be usefully compared to the doctrine of unconstitutional
conditions, which, in some circumstances, treats government action as coercive
(and thus prohibited) when a benefit is conditioned on the waiver of a constitu-
tional right.>® In that context, the permissibility of the condition often depends
on its germaneness to the purposes for which the benefits are granted or with-
held.?” Thus, in Nollan v. Cdlifornia Coastal Commission,>® the Supreme Court
held that California could not condition a land use permit on the grant of a pub-
lic easement, because the easement was unrelated to the reasons why a permit
would otherwise be denied. A similar analysis might apply to some exercises
(or threatened exercises) of contractual rights to induce board action: When
the action sought is unconnected to the purposes for which the contractual
right was procured, the right's use becomes coercive, and thus a mechanism
of control that, while not prohibited, potentially subjects the contract holder
to fiduciary duties.

Vice Chancellor Glasscock recently deployed exactly this logic when he held
that a shareholder vote in Sciabacucchi v. Liberty Broadband Corp. had been co-
erced.>® There, shareholders approved a new equity issuance to an existing
blockholder who had ties to several board members. Vice Chancellor Glasscock
concluded that the shareholder vote did not ratify the transaction because certain
unrelated, beneficial corporate acquisitions were conditioned on shareholder
approval of the sale. The only way the shareholders could get the benefit of the
favorable acquisitions was by approving an unrelated deal with an insider, sug-
gesting that the shareholders’ vote to approve the deal was not fully voluntary.
As the Vice Chancellor put it, “the insider financing was not integral to, but was
extrinsic to, the Acquisitions,” and it was that separability—the lack of germane-
ness—that potentially “strong-arm[ed] a favorable vote.”* That same germaneness
inquiry—whether the contract right was exercised to further the purposes for
which it was originally granted—can inform when the use of contract rights crosses
over into coercion of a corporate board, with attendant legal responsibilities.

This is not to say that it will always be easy to identify the purpose behind a
contractual provision; in many cases it may not be. But framing the issue in
terms of those rights that the contract holder has “purchased”—and thus may
assert selfishly—can structure the inquiry into what counts as coercive conduct,
while staying true to the rationale for imposing fiduciary duties in the first in-
stance. Moreover, courts are frequently called upon to adjudicate the intent be-
hind various contract terms;*! if anything, the test proposed here is not unlike

36. Koontz v. St. Johns River Water Mgmt. Dist., 570 U.S. 595, 604 (2013).

37. Kathleen M. Sullivan, Unconstitutional Conditions, 102 Harv. L. Rev. 1413, 1457 (19809).
38. 483 U.S. 825 (1987).

39. No. 11418, 2017 WL 2352152, at *20-24 (Del. Ch. May 31, 2017).

40. Id. at *22, *23.

41. Comrie v. Enterasys Networks, Inc., 837 A.2d 1, 13 (Del. Ch. 2003).
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the one used to determine whether there has been a violation of the covenant of
good faith and fair dealing, where a court must “assess the parties’ reasonable
expectations at the time of contracting.”*? When a contract right is used in a
manner that falls outside those expectations, the contract holder is exerting con-
trol over assets that it does not own.

III. ConTROL AS A Basis FOR HEIGHTENED SCRUTINY

As described above, controlling shareholders are treated differently from other
shareholders in that they—uniquely—have fiduciary duties to the corporation.
They are also treated differently from other fiduciaries in that their interested
transactions with the corporation are viewed with more suspicion by reviewing
courts and, consequently, receive less judicial deference. By examining why this
is so, courts can create a more targeted test for identifying controllers specifically
for the purpose of determining when heightened review is appropriate.

The system for reviewing fiduciary decisionmaking is a complex one, and it be-
gins with the principle that corporate directors, like controlling shareholders, owe
fiduciary duties to the corporation and its stockholders. However, directors’ deci-
sionmaking is usually subject to an extreme level of deference by courts known as
“business judgment review.”> If challenged, courts will presume that the direc-
tors’ decision was made in good faith, on an informed basis, and in the best in-
terests of the company, and will not look any further before concluding that the
directors satisfied their fiduciary obligations.** Business judgment review has
been described as “something as close to non-review as [Delaware’s] law contem-
plates,” and challenges to transactions reviewed under the business judgment
standard are generally dismissed on the pleadings.

That changes when the transaction is one in which the directors have a per-
sonal interest, such as payment of the directors’ salary or purchase of property
from a director. For these “interested transactions,” the presumption of good
faith is rebutted. Directors’ objectivity and faithfulness can no longer be pre-
sumed, and courts will instead examine the transaction to ensure that it was “en-
tirely fair” to the corporation, meaning that it occurred at a fair price after a fair
process.*® Complaints that allege fiduciary breaches arising out of transactions
subject to “entire fairness” review will almost always survive a motion to dismiss
due to its fact-intensive nature.*’

Because entire fairness review is onerous, consuming myriad corporate and ju-
dicial resources, corporations typically try to “sanitize” these interested-director

42. Nemec v. Shrader, 991 A.2d 1120, 1126 (Del. 2010) (en banc).

43. Solomon v. Armstrong, 747 A.2d 1098, 1118 (Del. Ch. 1999).

44. Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).

45. Kallick v Sandridge Energy, Inc., 68 A.3d 242, 257 (Del. Ch. 2013).

46. Claire Hill & Brett McDonnell, Sanitizing Interested Transactions, 36 DeL. J. Core. L. 903, 909—
10 (2011) (discussing substantive and procedural aspects of fairness); Weinberger v. UOP, Inc., 457
A.2d 701, 711 (Del. 1983) (en banc) (“The concept of fairness has two basic aspects: fair dealing and
fair price.”).

47. Salladay v. Lev, No. 2019-0048, 2020 WL 954032, at *1 (Del. Ch. Feb. 27, 2020).
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transactions by seeking approval from an impartial decisionmaker. That ap-
proval can come either from the directors who have no financial interest in
the transaction (disinterested directors) and who also have no personal ties to
those who do (independent directors), or from a vote of the disinterested stock-
holders, upon full disclosure of the material facts.*® Disinterested, independent
director approval adds another layer of potential complexity: If the board is
majority-disinterested and independent, it is generally assumed it can sanitize
the transaction;* if not, approval can come from a duly appointed committee
of disinterested and independent directors.”® Either way, if the appropriate dis-
interested body approves the transaction on a fully informed basis, business
judgment review is restored.

Matters are slightly different when the transaction is an extraordinary one,
namely, a sale of the company, either for cash, or in a manner that will transfer
control from public stockholders to a new controlling entity, or in a manner that
will result in a fundamental reorganization and break up. These are deemed end-
stage transactions, when the company, as it is currently constituted, will cease to
exist.”! In these circumstances, the imminent disappearance of the market mecha-
nisms that ordinarily discipline managers create a heightened risk of self-dealing.>?
Thus, there is a twist: Even if the sale is negotiated and approved by directors who
have no obvious personal interest, their actions are still subject to heightened form
of judicial review known as “enhanced” scrutiny.®> Enhanced scrutiny is some-
what more robust than the highly deferential business judgment standard, but
not as exacting as entire fairness; for that reason, it is sometimes known as “inter-
mediate” scrutiny.”* Still, as the Delaware Supreme Court recently made clear in
Corwin v. KKR Financial Holdings LLC,>> whether the transaction is one that would
ordinarily receive entire fairness review (e.g., because a majority of the board is
interested), or one that would receive enhanced scrutiny because it constitutes a
sale of the company, business judgment review can still be restored by a fully
informed, uncoerced vote of the disinterested stockholders.’®

When the transaction is one in which the interested fiduciary is not a director,
but is instead a controlling shareholder, the situation changes. There is no concept

48. Blake Rohrbacher, John Mark Zeberkiewicz & Thomas A. Uebler, Finding Safe Habor: Clarify-
ing the Limited Application of Section 144, 33 DeL. J. Core. L. 719, 737-38 (2008); Hill & McDonnell,
supra note 46, at 910.

49. Orman v. Cullman, 794 A.2d 5, 23 (Del. Ch. 2002).

50. Salladay, 2020 WL 954032, at *1; see also Rohrbacher, Zeberkiewicz & Uebler, supra note 48,
at 737 n.82.

51. Paramount Commc'ns, Inc. v. QVC Network, Inc., 637 A.2d 34, 46-48 (Del. 1994).

52. J. Travis Laster, Revlon Is a Standard of Review: Why It’s True and What It Means, 19 FOrpHAM J.
Core. & Fin. L. 5, 15-16 (2013).

53. Paramount Commc’ns, Inc., 637 A.2d at 42.

54. Laster, supra note 52, at 9.

55. 125 A.3d 304 (Del. 2015) (en banc).

56. Id. at 313-14; see Salladay v. Lev, No. 2019-0048, 2020 WL 954032, at *1 (Del. Ch. Feb. 27,
2020); Larkin v. Shah, No. 10918, 2016 WL 4485447, at *10-12 (Del. Ch. Aug. 25, 2016); In re Cox
Commcns, Inc. Sholders Litig., 879 A.2d 604, 615 (Del. Ch. 2005); In re Freeport-McMoran Sul-
phur, Inc. Sholder Litig., No. 16729, 2005 WL 1653923, at *14 (Del. Ch. June 30, 2005).
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of “intermediate” scrutiny when it comes to controlling shareholder transac-
tions; either the transaction is one in which the controller is interested because
it will receive some benefit not shared by the minority shareholders, or it is not.
If the controller has no special interest, the controller’s presence has no effect on
the standard of review.”” When the controller’s interests differ from those of
the minority, however, then—as with other interested transactions involving
fiduciaries—the deal is presumptively examined for its fairness.’®

The difference comes in the context of cleansing. Unlike other interested
transactions, when the transaction concerns a controlling shareholder, business
judgment review cannot be restored by the approval of the disinterested and in-
dependent directors or the disinterested (minority) shareholders. Instead, in
Kahn v. M & F Worldwide Corp. (“MFW”),>® the Delaware Supreme Court held
that business judgment review can only be restored if the deal is negotiated
with several specific procedural protections, including the requirement that it
be conditioned from the outset on both independent director and disinterested
stockholder approval;®° neither body may cleanse the transaction acting on its
own.®! So far, the Delaware Supreme Court has only approved the use of MFW

57. Sinclair Oil Corp. v. Levien, 280 A.2d 717, 720-22 (Del. 1971).

58. Id. at 722-23.

59. 88 A.3d 635 (Del. 2014) (en banc).

60. Id. at 645-46. The full set of requirements for cleansing under MFW is

(i) the controller conditions the procession of the transaction on the approval of both a Special
Committee and a majority of the minority stockholders; (ii) the Special Committee is indepen-
dent; (iii) the Special Committee is empowered to freely select its own advisors and to say no
definitively; (iv) the Special Committee meets its duty of care in negotiating a fair price; (v)
the vote of the minority is informed; and (vi) there is no coercion of the minority.

Id. at 645.

61. The only area where cleansing procedures for controlling shareholders and for other fiducia-
ries is the same is when it comes to the demand requirement for derivative litigation. Usually, when a
corporation has potential legal claims against someone, it falls to the board, with its responsibilities to
“managel] . . . [tJhe business and affairs of the corporation,” to decide whether and how to pursue
that claim. United Food & Com. Workers Union v. Zuckerberg, 262 A.3d 1034, 1047 (Del. 2021)
(en banc) (quoting DeL. Cope AnN. tit. 8, § 141(a)). Yet board members may be interested in the de-
cision whether to bring a lawsuit in the same way that they might be interested in any other corporate
transaction. To account for this possibility, corporate law allows for a derivative action, which is sim-
ply a procedural mechanism whereby the decision whether to bring litigation on the corporation’s
behalf—and the manner in which to bring it—is transferred from an interested board to a share-
holder, who, as an investor, presumably has a financial incentive to see the company made whole.
See id. But, in order to pursue derivative litigation, the shareholder must allege with particularity
the reasons why the board is too conflicted to make the litigation decision for itself, a requirement
known as “demand excusal.” Id. at 1047-48, 1051 n.125. This may be shown if at least half of
the board members are at substantial risk of liability, have a financial interest in the underlying
claim, or lack independence from someone who falls into those categories. Id. at 1059. What is sig-
nificant here is that the same test for financial interest or dependence applies even if the legal claim to
be advanced by the corporation concerns the actions or interests of a controlling shareholder. Id. at
1055; see also Beam v. Stewart, 845 A.2d 1040, 1054 (Del. 2004) (en banc) (“A stockholder’s control
of a corporation does not excuse presuit demand on the board without particularized allegations of
relationships between the directors and the controlling stockholder demonstrating that the directors
are beholden to the stockholder.”). In practical effect, Delaware law presumes that independent di-
rectors are incapable of objectively deciding whether to engage in a transaction that confers special
benefits on a controlling shareholder, but that they are capable of objectively deciding whether to sue
the controlling shareholder for receipt of those benefits. See Lipton, supra note 2, at 1984-85.
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procedures as a mechanism for cleansing controller conflicts in the context of cer-
tain types of transformative transactions, such as freeze-outs. Chancery courts,
however, have agreed that MFW procedures can be used to cleanse all interested
transactions involving controlling shareholders.5?

As tortuous as this regime is, it still rests on certain discernible principles.
These principles can be used to identify controlling shareholders specifically for
the purpose of determining the appropriate cleansing regime.

As Tve previously explained,®® the divergent cleansing mechanisms are pur-
portedly necessitated by the inherently coercive nature of a controlling share-
holder’s presence. Controllers, the argument goes, are capable of retaliating
against the company generally, the minority shareholders specifically, or the di-
rectors personally, if their interests are thwarted. For example, controllers may
withhold dividends, or propose a freeze-out merger at a lowball price, or replace
the directors, or block favorable corporate actions.®* That implicit threat will
taint the decisionmaking process of either the minority shareholders or the inde-
pendent directors acting alone; it can only be neutralized “where the controller
irrevocably and publicly disables itself from using its control to dictate the out-
come” via strict adherence to the procedural protocols outlined in MFW.%3

But though this is the explanation offered in the caselaw, it does not fully jus-
tify the distinction. Interested directors—especially when they constitute a ma-
jority of the board—have almost as much retaliatory power as a controlling
shareholder. They too can withhold dividends, or forego profitable business op-
portunities, if their interests are thwarted by an unfavorable shareholder vote.
Moreover, just like controlling shareholders, they have bargaining advantages:
They are better informed than the shareholders, and they can time a transaction
to take advantage of any temporary inaccuracies in market pricing.°® Yet Dela-
ware courts still permit interested director transactions to be cleansed by a share-
holder vote alone.

The best explanation for the divergent treatment, then, stems from the fact
that directors are subject to the market for corporate control, which necessarily
constrains any retaliatory measures they might take. Controlling shareholders, by
contrast, are entrenched; if they retaliate, there are no remedies for affected
shareholders other than to simply exit—at a discounted price in a public com-
pany, impossible in an illiquid one.®”

62. See, e.g., Voigt v. Metcalf, No. 2018-0828, 2020 WL 614999, at *10, *28 (Del. Ch. Feb. 10,
2020); Tornetta v. Musk, 250 A.3d 793, 800 (Del. Ch. 2019).

63. Lipton, supra note 2, at 1982-83, 2005-06.

64. Kahn v. Tremont Corp., 694 A.2d 422, 428 (Del. 1997) (en banc) (citing Citron v. E.L
du Pont de Nemours & Co., 584 A.2d 490, 502 (Del. Ch. 1990)); Kahn v. Lynch Commcn Sys.,
Inc.,, 638 A.2d 1110, 1114, 1116 (Del. 1994); Lacos Land Co. v. Arden Grp., Inc., 517 A.2d 271,
278 (Del. Ch. 1986); In re Rouse Props., Inc., No. 12194, 2018 WL 1226015, at *12 (Del. Ch.
Mar. 9, 2018).

65. 88 A.3d at 644.

66. Cf. In re Appraisal of Dell Inc., No. 9322, 2016 WL 3186538, at *32 (Del. Ch. May 31, 2016).

67. Lipton, supra note 2, at 2005-06.
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If the entrenchment factor combined with retaliatory capabilities are what ne-
cessitate MFW’s onerous cleansing regime, then it is those factors specifically,
rather than a free ranging inquiry into control over the company, that should de-
termine the level of judicial scrutiny that a transaction with a putative controller
receives. In short, transactions with an entrenched party who is capable of retal-
iating against the board, the corporation, or the remaining shareholders should
be deemed to involve a controller, subject to entire fairness review, absent MFW
cleansing.

Under this test, courts can look not only to large equity holdings, but also
shareholder agreements that guarantee board representation or approval rights,
both of which have been previously recognized as allowing the rights holder to
exert “negative control” by blocking corporate action, unless their personal de-
mands are satisfied.®® Courts might also consider whether certain founders or
CEOs are so closely identified with the company that it would be nearly unthink-
able to oust them, as well as general indicia of shareholder power (or its ab-
sence), such as the existence of staggered boards, proxy access, and the board’s
history of responsiveness to precatory shareholder votes.®”

No doubt, such a test would not be an exact one, but then, the current test for
control is hardly a model of precision. Importantly, though, the current test—
which looks to whether the putative controller “actually dominated””° the corpo-
ration or the transaction—when used in the context of cleansing specifically, is
in fact a proxy for identifying inherent coercion. Rather than test for the proxy,
which will necessarily yield indeterminate results because “control,” in the ab-
stract, is not the object of interest, courts would do better to test for the actual
factors that make precautions necessary. Control, of course, would almost cer-
tainly be relevant to a determination of inherent coercion, but by focusing on
retaliatory capabilities and entrenchment as the guidepost, rather than control
per se, courts would know to focus on particular kinds of control rights and
have an end point for determining the sufficiency of such control.

There are additional implications. If, in the context of cleansing, courts are
concerned that a putative controller might cast a long shadow over the deliber-
ations of independent directors and minority shareholders alike, courts should
focus their attention not, precisely, on the retaliatory capabilities of the control-
ler, but on the perception of those capabilities by others.”!

68. Third Point LLC v. Ruprecht, No. 9469, 2014 WL 1922029, at *21 (Del. Ch. May 2, 2014); In
re Loral Space & Commc'ns Inc. Consol. Litig., No. 2808, 2008 WL 4293781, at *31 (Del. Ch. Sept.
19, 2008).

69. Lipton, supra note 2, at 2007-09.

70. In re Tesla Motors, Inc. Sholder Litig., No. 12711, 2018 WL 1560293, at *13 (Del. Ch. Mar.
28, 2018).

71. Cf. Kahn v. Lynch Commc'n Sys., Inc., 638 A.2d 1110, 1116 (Del. 1994) (“Even where no co-
ercion is intended, shareholders voting on a parent subsidiary merger might perceive that their disap-
proval could risk retaliation of some kind by the controlling stockholder.” (quoting Citron v. E.I. du
Pont de Nemours & Co., 584 A.2d 490, 502 (Del. Ch. 1990))); Kahn v. Tremont Corp., 694 A.2d 422,
428 (Del. 1997) (en banc) (“The risk is thus created that those who pass upon the propriety of the
transaction might perceive that disapproval may result in retaliation by the controlling shareholder.”);
In re Cysive, Inc. Sholders Litig,, 836 A.2d 531, 553 (Del. Ch. 2003) (finding putative controller
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For example, a frequent issue that arises in these cases concerns the treatment
of minority shareholders who have agreed to cooperate with each other. The or-
dinary rule is that the several shareholders can constitute a “control group,” with
the legal consequences that follow, if they are “connected in some legally signifi-
cant way—such as by contract, common ownership, agreement, or other arrange-
ment—to work together toward a shared goal.”’> Commonly, however, there is
no explicit agreement—at least, not one that has been publicly disclosed—and
courts are left to examine the totality of facts to determine whether an agreement
of sorts was likely reached among the minority blockholders sub rosa.”

That is reasonable enough if the question is whether these shareholders exert
enough control to owe fiduciary duties to the corporation, but if the question is
whether they are sufficiently intimidating to undermine ordinary cleansing
mechanisms, a secret agreement has no relevance; what is far more important
is whether they are likely perceived as having one, or at least perceived as exer-
cising sufficient joint power to retaliate in the face of opposition.

Garfield v. BlackRock Mortgage Ventures, LLC™* allows for a useful demonstra-
tion of the principle. In that case, PennyMac was a publicly traded corporation
with two classes of stock: Class A, which had 15 percent of the votes, and Class
B, which had 85 percent of the votes. Included among the Class B stockholders
were PennyMac’s founding sponsors, BlackRock and HC Partners, with 20 per-
cent and 26 percent of PennyMac’s votes, respectively, as well as seven of Pen-
nyMac’s eleven directors, several of whom had close ties (employees, former
employees, and consultants) to BlackRock and HC.”>

PennyMac proposed a reorganization that would eliminate the dual class stock
structure for the benefit of the Class B holders. The transaction required the ap-
proval of all shareholders voting as a class, and, though the Class B shares alone
had sufficient votes to control the outcome, 69 percent of the disinterested Class A
shareholders voted to approve it as well.”® Subsequently, one Class A shareholder
sued, alleging that the share exchange ratio was unfair to the Class A holders, and
violated the fiduciary duties of the interested directors, as well as BlackRock and
HC, who, it was alleged, joined together to form a control group with 46 percent
of PennyMac’s votes.

Ruling on a motion to dismiss, Vice Chancellor McCormick framed the critical
question as whether the plaintiff had alleged, for pleading purposes, the existence

“would be perceived as having” control over the corporation “by rational independent directors, pub-
lic stockholders, and other market participants”).

72. Sheldon v. Pinto Tech. Ventures, L.P., 220 A.3d 245, 251-52 (Del. 2019) (quoting In re Crim-
son Expl. Inc. Sholder Litig., No. 8541, 2014 WL 5449419, at *15 (Del. Ch. Oct. 24, 2014)).

73. E.g., id. at 252; In re Hansen Med., Inc. Sholders Litig., No. 12316, 2018 WL 3025525, at *7
(Del. Ch. June 18, 2018); van der Fluit v. Yates, No. 12553, 2017 WL 5953514, at *5-7 (Del. Ch.
Nov. 30, 2017); Garfield v. BlackRock Mortg. Ventures, LLC, No. 2018-0917, 2019 WL 7168004, at
*5, *8-11 (Del. Ch. Dec. 20, 2019).

74. No. 2018-0917, 2019 WL 7168004 (Del. Ch. Dec. 20, 2019).

75. Id. at *2-3.

76. Opening Brief in Support of Defendants Stanford L. Kurland et al. at 4, Garfield v. BlackRock
Mortg. Ventures, LLC, No. 2018-0917 (Del. Ch. Mar. 8, 2019).
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of an actual agreement between BlackRock and HC with respect to the reorgani-
zation. If there was one, it was likely that, given their voting power and involve-
ment with the board, they had control of PennyMac and thus fiduciary duties to
Class A stockholders. Additionally, if they formed a control group, the stock-
holder vote in favor of the deal was not sufficient to cleanse any fiduciary
breaches under MFW. If, however, BlackRock and HC did not form a control
group, then the approval of the Class A stockholders was cleansing under Corwin.
Vice Chancellor McCormick concluded that, given BlackRock’s and HC’s history
in forming PennyMac and their involvement with the reorganization, there was an
inference, for pleading purposes, that BlackRock and HC had an “actual agree-
ment’ to work together in connection with the Reorganization,” and therefore
the plaintiff’s claims could proceed.””

It is hard not to notice the artificiality of the court’s focus. According to the
court, MFW cleansing, rather than Corwin cleansing, would have been necessary
in the case to eliminate suspicion that the Class A shareholder vote had been co-
erced. But whether there was an actual agreement between BlackRock and HC
was irrelevant to that question. Class A shareholders would have seen that an
interested board, with close ties to founding shareholders, were proposing a
transaction for the benefit of the Class B stockholders—and further, that they
had not taken even the most basic steps of requiring either a majority-of-the-
minority vote to approve the deal”® or fully empowering an independent special
committee to negotiate it.”? Class A shareholders were never told that there was
an “agreement” between BlackRock and HC, but it did not matter: They likely
suspected the presence of one, and, whether or not the founders actually had
an agreement, they could not help but notice that the close relationship between
BlackRock and HC allowed them to run the company as they saw fit in the event
the transaction was voted down. And it was exceedingly unlikely to have been
voted down no matter what the Class A stockholders did, seeing as how the
Class B stockholders controlled 85 percent of the vote, which hardly gave the
Class A stockholders much incentive to do anything. This is precisely the sce-
nario where, at the very least, the votes of the minority shareholders were unre-
liable, due to the overweening power of a very small group of interested parties
who would have continuing control of corporate operations and would find it
relatively easy to coordinate their behavior going forward.

Had the court approached matters from that perspective, it likely would have
concluded that the shareholder vote did not cleanse the reorganization, and the
transaction would have to be reviewed for entire fairness. Therefore, at the very
least, the plaintiff would have stated a claim for breach of fiduciary duty against
the seven PennyMac directors who benefitted personally from the deal.

77. Garfield, 2019 WL 7168004, at *10 (quoting Sheldon, 220 A.3d at 252).

78. Id. at *5.

79. Id. at *11 (noting that complaint alleged facts that “call into question whether the Special
Committee was fully empowered to negotiate at arm’s length”).
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This is not to argue that the seven directors should have been liable for mon-
etary damages simply because BlackRock and HC may have been perceived as
controllers; it is only to argue that the seven directors could not expect an
unreliable and potentially coerced shareholder vote to cleanse any fiduciary
breaches they may have committed. Instead, as interested parties to a transaction
that they proposed and approved,®® they would have a choice between defend-
ing the fairness of that deal in court or, ex ante, negotiating in compliance with
MFW protections.

Separately, there would have been the question of BlackRock’s and HC’s liabil-
ity. Even if the deal was not cleansed, if there was no actual agreement between
them, they may not have had control over PennyMac’s operations—and without
control, they may not have had any fiduciary duties to breach. Thus, the court
might have still reached the question whether the plaintiff adequately alleged
the existence of an agreement, in order to determine whether a claim had been
stated against these entities directly. Alternatively, though, given these entities’ in-
volvement with negotiation of the transaction, and their ties to the board, the
plaintiff may have been able to state a claim against them for aiding and abetting
the board’s breaches, even without alleging the existence of an agreement. If that
were the case, the court could either have avoided the question whether actual
control had been alleged (with the question of the existence of an agreement,
and thus fiduciary duties, to be determined on a more complete record), or at
least could have articulated both potential paths to BlackRock and HC’s liability
as a guide to the parties as discovery proceeded.

The advantage to this approach is that, first, it focuses on what actually
matters—whether there was a reason to distrust the shareholder vote—rather
than the side issue of the existence of an agreement which, in this context,
had little relevance to that question. Critically, it also softens some of the bright-
line distinctions that the law currently draws between transactions involving
controlling shareholders, and those that do not, because board liability would
not have turned on the existence of a BlackRock/HC agreement, or the level of
control that BlackRock and HC actually exerted. That, in turn, would help allevi-
ate some of the pressure courts may currently experience to hold that parties have
control over the board when they believe that Corwin cleansing has not entirely
eliminated deal process problems.

The Tesla trial, which recently concluded in Delaware Chancery, could have
been approached similarly. The case concerned Tesla’s acquisition of SolarCity.
Elon Musk headed both companies, and several Tesla board members either
were interested in the deal themselves or had ties to Musk. Thus, the acquisition
was an interested transaction, and Tesla shareholders sued, claiming that Musk
and the board breached their fiduciary duties to Tesla by favoring SolarCity.
However, Tesla shareholders voted to approve the deal, which ordinarily

80. The entire plan was proposed by the then-CEO, who was also a director and a substantial
Class B shareholder. Id. at *3.
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would cleanse any fiduciary breaches; so, the plaintiffs claimed that Musk—with
a mere 22 percent Tesla stake at the time of the transaction—was a controlling
shareholder, necessitating MFW cleansing.8! Much of the parties’ arguments fo-
cused on the level of control Musk actually exerted.®?

Ultimately, the court chose not to decide the issue because it deemed the trans-
action entirely fair regardless of Musk’s status,®® but consider how it could have
been handled. Elon Musk was both the CEO and a director of Tesla; there is no
question he had fiduciary duties to the company.8* Thus, the only legal question
was whether the shareholder vote was capable of cleansing the deal—and that
question, in turn, should have depended on whether the transaction was so in-
herently coercive that it could have tainted the shareholder vote. In other
words, the standard of review should not have depended on Musk’s level of con-
trol over the board, but on his degree of entrenchment and his ability to retaliate
against disobedient shareholders. Once again, a more targeted inquiry could have
directed the court’s attention to the issues that mattered, and avoided the risk that
the definition of control would become muddied in an attempt to avoid Corwin’s
harshness.

Distinguishing between control for the purposes of fiduciary duties, versus
control for cleansing purposes, may also help guide the analysis when transac-
tional, rather than general, control is at issue. As described above, Delaware rec-
ognizes that controlling shareholders may either control the company generally
or may control solely with respect to a particular transaction. But, depending
on the circumstances, transactional controllers may only have a transitory influ-
ence over the board. If that is so, it may be appropriate to impose fiduciary ob-
ligations on them, but it may also make little sense to require MFW cleansing
procedures; instead, if their lack of entrenchment renders the prospect of retal-
iation unlikely, shareholder approval may suffice.

SPACs provide a relevant example here. SPACs are companies that go public
without any business operations, in the expectation that they will merge with a
private company, taking it public (known as a “de-SPAC” transaction). By law
and custom, SPAC shares are sold in the initial offering for $10 each; if the share-
holders do not like the merger proposal, shareholders may redeem their shares
for that $10, plus interest. If the SPAC does not complete a merger within a par-
ticular time frame, usually eighteen months, it is obligated to liquidate and re-
turn the same $10 plus interest to the shareholders.®

81. In re Tesla Motors, Inc. Sholder Litig., No. 12711, 2018 WL 1560293, at *12 (Del. Ch. Mar.
28, 2018).

82. See, e.g., id. at *13-19; Plaintiffs’ Pre-Trial Brief at 47-63, In re Tesla Motors, Inc. Sholder
Litig., No. 12711 (Del. Ch. Feb. 28, 2020); Defendant’s Pre-Trial Brief at 6-17, In re Tesla Motors,
Inc. Sholder Litig., No. 12711 (Del. Ch. Feb. 28, 2020).

83. In re Tesla Motors, Inc. Sholder Litig., No. 12711, 2022 WL 1237185, at *2 (Del. Ch. Apr.
27, 2022).

84. The plaintiffs did not, in fact, allege that he violated his duties in his capacity as CEO; they
only alleged that he violated them as a controlling shareholder and director. See id. at ¥26 n.352.

85. Usha Rodrigues & Michael Stegemoller, SPACs: Insider IPOs, 4, 11-14 (Ga. L. Sch. Paper No.
9, 2021), https://papers.ssrn.com/sol3/papers.cim?abstract_id=3906196.
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In a recent case, SPAC shareholders sued the sponsor of the SPAC, alleging that
the de-SPAC transaction was a bad deal for the SPAC shareholders, and that the
sponsor had only pursued it because it personally would benefit more from a bad
merger than from liquidation.8® But the SPAC shareholders had voted in favor of
the merger, which would have cleansed any breach of fiduciary duty by the
SPAC’s managers. Thus, among other allegations, the plaintiffs claimed that the
SPAC sponsor, with its roughly 20 percent stake, was a controlling shareholder;
if true, the shareholder vote was not a sufficient cleansing mechanism, and the
deal was therefore subject to “entire fairness” review.8”

Under current doctrine, a reviewing court would have to evaluate the plain-
tiffs’ allegations by looking to the sponsor’s power over the board and the busi-
ness operations of the SPAC, which may, or may not, yield a finding of a control.
But suppose the court instead looked to the sponsor’s degree of entrenchment,
and its ability to retaliate in the event of an unfavorable vote. If that were the test,
the sponsor would seem to have very little retaliatory power. If the merger were
rejected by shareholders, the SPAC would be forced to liquidate, and if the
merger went through, shareholders would still be able to redeem their shares
for the same amount they would receive in liquidation. Either way, the ephem-
eral nature of the SPAC itself affords very few opportunities for punitive action
by the SPAC sponsor, and that fact alone should weigh against a finding of con-
trol for the purposes of determining whether the sponsor’s coercive power
tainted the shareholder vote. 88

Emphasizing entrenchment and retaliatory power also solves a particular co-
nundrum that arises in the context of transactional control. As I've previously
written, very often an existing fiduciary (such as a CEO, director, and/or foun-
der) is alleged to be a controller with respect to a particular transaction in which
they have an interest.®° In this context, courts struggle to evaluate negotiations
that involve some, but not all, of the protections of MFW (such as, for example,
use of an empowered special committee of independent directors). These may
either be interpreted as failed efforts by a minority controller to cleanse a trans-
action or they may be interpreted as sufficient precautions to negate the infer-
ence of control in the first place.”® But once the test for control in the context of
cleansing is distinguished from the test for control with respect to imputation of

86. Verified Class Action Complaint, Delman v. GigAcquisitions3, LLC, No. 2021-0679 (Del. Ch.
Aug. 4, 2021).

87. Id. at paras. 6, 23, 103.

88. To be sure, even cleansing by shareholder vote does not fit well with the SPAC paradigm.
Shareholders can vote for a deal and still redeem their shares, which means that a favorable vote
does not suggest that shareholders actually approve of the merger. In fact, even those who dislike
the deal may have an incentive to vote in favor of it, because SPAC shareholders may also hold war-
rants to purchase additional shares in the merged entity; those warrants expire worthless if the SPAC
liquidates, but have some value, even if very little, if it merges. See Rodrigues & Stegemoller, supra
note 85, at 7-8. Thus, a SPAC shareholder who dislikes the deal has every incentive to both redeem
its shares and vote in favor of the merger, rather than risk deal failure and liquidation, which weakens
the inference that the shareholder vote indicates endorsement of the deal itself.

89. Lipton, supra note 2, at 1995-97 (describing the Tesla, Dell, and Lodzinski cases).

90. Id. at 1995-97.
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fiduciary duties—which, unquestionably, already exist in these cases—the
problem becomes more manageable (if it does not disappear entirely). This is
because some procedural protections may well minimize the fiduciary’s direct
influence over the board, but have a lesser impact on the fiduciary’s level of
entrenchment and punitive capabilities going forward, which is the relevant
issue for cleansing.”!

As with any of these inquiries, there will certainly be complexities. For exam-
ple, in Patel v. Duncan,”? two minority blockholders together held more than 50
percent of the shares. They had a shareholder agreement that allowed each to
select two board members, with a fifth to be selected jointly, and to also put
the CEO on the board. Because the board had ten members total, the share-
holder agreement functionally gave the blockholders control over the board,
and thus arguably made them a control group, with attendant fiduciary duties.
The company subsequently engaged in an interested transaction with only one of
the two blockholders, and the deal was approved by the directors who were
independent of that blockholder alone. Was there “inherent coercion” in this
scenario, undermining the independent directors’ approval? It is not clear; the
single blockholder alone may not have had the power to retaliate,”> and because
the other blockholder was not interested in the transaction—and the shareholder
agreement concerned only director elections—that blockholder may not have
had an interest in avenging its compatriot.”* Because the case was not argued
in this manner, however, the court never had a chance to engage the facts
from this perspective.®?

In their article, Optimizing the World’s Leading Corporate Law: A 20-Year Retro-
spective and Look Ahead, Lawrence Hamermesh, Jack Jacobs, and Leo Strine argue
that the concept of “inherent coercion”—whereby the presence of a controller is
presumed to undermine either shareholder approval or independent director
approval—should be abandoned.®® They claim that institutional shareholders,

91. Confusion might still reign if the fiduciary adopted sanitizing measures intended to neutralize
its retaliatory capabilities, such as a bylaw or contractual promise not to take certain punitive actions
if the transaction is rejected. And deal terms might evolve to include such provisions if courts began
regularly testing for retaliatory capability as part of the general inquiry into whether a particular trans-
action had been cleansed. Perhaps these evolutions would muddy the caselaw waters again, but they
would also benefit shareholders on the whole.

92. No. 2020-0418, 2021 Del. Ch. LEXIS 227 (Del. Ch. Sept. 30, 2021).

93. On the other hand, because the single blockholder had the ability to appoint at least two di-
rectors and had input into the selection of a third, those powers may have created the threat of neg-
ative control. See supra note 68 and accompanying text.

94. Cf. Da Lin, Beyond Beholden, 44 J. Core. L. 515, 546-48 (2019) (arguing that a control group
may have trouble acting in concert to dole out consistent punishment and rewards).

95. This analysis differs from the one employed by the court, which looked mostly to transactional
control and concluded it did not exist. Patel, 2021 Del. Ch. LEXIS 227, at *36-37. The plaintiff did
allege there was an agreement between the blockholders that might have given one a reason to retal-
iate if the other was thwarted, but the court found that no facts alleged supported the existence of
such an agreement. See id.

96. Lawrence A. Hamermesh, Jack B. Jacobs & Leo E. Strine, Jr., Optimizing the World’s Leading
Corporate Law: A 20-Year Retrospective and Look Ahead, 77 Bus. Law. (forthcoming 2022) (manuscript
at 22-35), https://ssrn.com/abstract=3954998.
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independent directors, and SEC disclosure requirements render MFW’s extra
protections unnecessary in most cases,”” and that controller transactions should
be cleansed in the same manner as any other interested fiduciary transaction.
They would therefore reserve MFW solely for going private deals or for those
transactions that can only be legally effectuated via shareholder vote.®

If adopted, this proposal would effect a dramatic shift in Delaware doctrine.
Though it took a somewhat winding path to get there,”® by the time of the MFW
decision, a significant, if not entirely consistent, body of caselaw both at the
Delaware Supreme Court and Chancery levels had affirmed that interested
transactions with controlling shareholders would always receive entire fairness
review, regardless of the cleansing mechanism used.!°© MFW loosened those
standards by providing controllers with a narrow path to business judgment
deference. The Hamermesh, Jacobs, and Strine proposal, then, would grant
controlling shareholders (including those with more than 50 percent of the cor-
porate voting power) still more leeway, by permitting even very substantial
transactions—such as asset sales between the controller and the controlled
company—to receive business judgment review on the basis of a single cleans-
ing mechanism.

One problem with that approach is that these are the transactions, such as
Tesla’s acquisition of SolarCity,'°! that may be especially vulnerable to mani-
pulation, because they can only be challenged via derivative action, where the
demand requirement will introduce an additional barrier to relief.'92 More

97. Id. at 30-32. In their view, the concept of inherent coercion was developed to address go-
ing private transactions specifically, which presented the risk that a determined controller would
manipulate the board by threatening to bypass it entirely via tender offer. That risk, they argue, is
neutralized so long as the same review standards are applied to both statutory mergers and tender
offers. Id. at 32.

98. Id. at 33. They apparently would not require MFW procedures for transactions that require a
shareholder vote for predicate steps, such as a vote on a charter amendment to permit a new share
issuance in service of an interested stock-for-stock triangular acquisition. See id. at 33 n.107.

99. Lipton, supra note 2, at 1982-84.

100. See Ams. Mining Corp. v. Theriault, 51 A.3d 1213, 1240 (Del. 2012) (en banc); Kahn v. Tre-
mont Corp., 694 A.2d 422, 428 (Del. 1997) (en banc); In re New Valley Corp. Derivative Litig., No.
17649, 2001 WL 50212, at *6—7 (Del. Ch. Jan. 11, 2001); Strassburger v. Earley, 752 A.2d 557, 570
(Del. Ch. 2000); In re MAXXAM, Inc., 659 A.2d 760, 771 (Del. Ch. 1995).

101. Though a vote was required under stock exchange rules, no vote was required under Dela-
ware statutory law. See In re Telsa Motors, Inc. Sholder Litig., No. 12711, 2018 WL 1560293, at *1
(Del. Ch. Mar. 28, 2018).

102. See Itai Fiegenbaum, The Controlling Sharcholder Enforcement Gap, 56 Am. Bus. L]. 583
(2019). Hamermesh, Jacobs, and Strine recognize this fact, and propose an alternative solution: mod-
ifying the demand requirement, so that board members would also be deemed conflicted—and in-
capable of evaluating a demand—if they violated their duties of care when approving the challenged
transaction. Hamermesh, Jacobs & Strine, supra note 96, at 52. That modification, they argue, would
eliminate the odd disjunction in the law, see supra note 61, and would provide shareholders with an
effective remedy if independent directors improperly approve a conflicted controller transaction that
does not require a shareholder vote to proceed. See Hamermesh, Jacobs & Strine, supra note 96, at
51-53.

Though their proposed revisions to the demand requirement may certainly be an improvement,
they are unlikely to be adopted, having just been rejected by the Delaware Supreme Court in
2021. See United Food & Com. Workers Union v. Zuckerberg, 262 A.3d 1034, 1049-50 (Del.
2021) (en banc). Plus, the standard for a showing of gross negligence is quite high, see Morrison
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importantly, though, the premise of the business judgment rule—that courts
should not interfere with the decisions of directors whom the shareholders
have selected to represent their interests—does not hold when shareholders
are functionally disenfranchised due to the presence of a controller who is im-
mune to market discipline.!?? To simply assume away the problem by mythol-
ogizing the fortitude of independent directors would only further the distance
between legal presumption and practical effect that has troubled Delaware courts
ever since Corwin.

It is important to remember how we got to this point in the first place: After
Corwin, the doctrinal precept that disinterested shareholders or independent
directors could protect against unfavorable deals collided with the reality of exp-
loitative transactions.'®* Removing many of the remaining judicial backstops—
without accounting for real-world problems, such as structural bias and the
inherently constrained shareholder role—risks creating a body of caselaw that,
by rubber-stamping even obviously flawed deals, undermines the credibility of
Delaware law. More likely, though, Delaware judges would find an alternative
way to address problematic transactions, such as by expanding the definition
of dependence, the definition of materiality (so as to deem shareholder votes un-
informed), or the definition of coercion, thus reintroducing the problem in a new
form. A more straightforward solution would be to give courts the freedom to
directly confront the factors that create the appearance of unfairness.

IV. ConNTRrROL AS A VALUABLE RIGHT

The final arena in which controlling shareholders receive distinct treatment
concerns litigation procedure, namely, the availability of a direct action by share-
holders against a controller.

Ordinarily, when a shareholder alleges that corporate directors caused the
company to sell equity for a lowball price, that allegation is considered a waste
of corporate assets and thus a harm to the corporation itsell.!°> The claim must
therefore be brought as a derivative action, which requires demand excusal, '
and for which remedies—usually—would be paid to the corporation, rather than
directly to shareholders.

In Gentile v. Rossette,'%” the Delaware Supreme Court carved out an exception
to this rule, holding that, if the lowball sale was to a controlling shareholder, that

v. Berry, No. 12808, 2019 WL 7369431, at *22 (Del. Ch. Dec. 31, 2019); there are many scenarios in
which independent directors might attempt to placate a controller that fall short of that bar.

103. Charles M. Elson & Craig K. Ferrere, SNAP Judgment: Unequal Voting and the Business
Judgment Rule 7-11 (Jan. 14, 2019), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3315548.
As Delaware has repeatedly recognized, “The shareholder franchise is the ideological underpinning
upon which the legitimacy of directorial power rests.” BlackRock Credit Allocation Income Trust
v. Saba Cap. Master Fund, 224 A.3d 964, 976 n.67 (Del. 2020) (quoting Blasius Indus., Inc. v.
Atlas Corp., 564 A.2d 651, 659 (Del. Ch. 1988)).

104. Lipton, supra note 2, at 2003-05.

105. El Paso Pipeline GP Co. v. Brinckerhoff, 152 A.3d 1248 (Del. 2016) (en banc).

106. See supra note 61.

107. 906 A.2d 91 (Del. 2006).
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claim could be brought both directly and derivatively, on the theory that the di-
lution of voting power was a harm to the minority shareholders distinct from any
harms to the corporate entity. As a result, such claims would be easier to bring
than other kinds of claims for waste of assets; demand would not be necessary,
and, because remedies would be paid to affected shareholders, litigation might
be more lucrative. The rule proved difficult to administer, however, as questions
were raised about the kinds of transactions to which it would apply,'%® and fif-
teen years later, in Brookfield Asset Management, Inc. v. Rosson,'® the Delaware
Supreme Court declared the Gentile exception dead.

But when the courts close a door, some way they open a window, and in
Brookfield, that window came in the form of an alternative rule that the Delaware
Supreme Court announced:

To the extent the corporation’s issuance of equity does not result in a shift in control
from a diversified group of public equity holders to a controlling interest (a circum-
stance where our law, e.g., Revlon, already provides for a direct claim), holding
Plaintiffs’ claims to be exclusively derivative . . . is logical and re-establishes a con-
sistent rule that equity overpayment/dilution claims, absent more, are exclusively
derivative.1%®

This appears to have been a rather backhanded way of holding that, if an equity
issuance did result in a shift from an uncontrolled status to a controlled one,
shareholders would be permitted to bring claims for breach of fiduciary duty di-
rectly, rather than derivatively.

To be sure, this is not the only reading of Brookfield’s admittedly Delphic pro-
nouncement. It is possible that the citation to Revlon, a merger case, indicated
that the court only intended to refer to sales of control in the context of mergers,
where the law already provides for direct claims. But the court specified an equity
issuance that shifted control—not an unheard-of scenario'!'—and an equity is-
suance was not involved in Revlon.!!2

108. E.g., El Paso Pipeline GP Co., 152 A.3d at 1256; Klein v. H.I.G. Cap., L.L.C., No. 2017-0862,
2018 WL 6719717, at *5-9 (Del. Ch. Dec. 19, 2018); Reith v. Lichtenstein, No. 2018-0277, 2019
WL 2714065, at *10-12 (Del. Ch. June 28, 2019).

109. 261 A.3d 1251 (Del. 2021) (en banc).

108. Id. at 1266-67 (citing Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173
(Del. 1986)). Revlon articulated directors’ duties when selling the company to a third party; thus,
the Brookfield court was implicitly likening certain dilutive equity issuances to a corporate sale. The
court previously addressed that possibility in C & ] Energy Services, Inc. v. City of Miami General Em-
ployees’ & Sanitation Employees” Retirement Trust, 107 A.3d 1049 (Del. 2014) (en banc), which in-
volved a challenge to an “upside-down” merger, whereby a company issued so much equity to “ac-
quire” a new company that it ended up under the control of the selling entity. In that context, the
court assumed for the sake of argument—without holding definitively—that Revlon duties would
be triggered by the equity issuance. Id. at 1053.

111. E.g., In re Loral Space & Commc'ns Inc. Consol. Litig., No. 2808, 2008 WL 4293781 (Del.
Ch. Sept. 19, 2008); City of N. Miami Beach Gen. Emps.” Ret. Plan v. Dr Pepper Snapple Grp., Inc.,
189 A.3d 188 (Del. Ch. 2018).

112. Later in the same opinion, the Brookfield court made a similar statement about direct claims:
“[Wle see no practical need for the ‘Gentile carve-out.” Other legal theories, e.g., Revlon, provide a
basis for a direct claim for stockholders to address fiduciary duty violations in a change of control
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Additionally, the Brookfield court also seemed to have endorsed the notion that
equity issuances might give rise to direct claims even if they did not result in the
creation of a new controlling shareholder, so long as they ended up redistribut-
ing specific control rights away from the public shareholders. The plaintiffs in
Brookfield claimed that the company’s charter required a two-thirds vote for cer-
tain changes and that the board of directors breached their fiduciary duties by
selling enough equity to a 51 percent controller to bring it to that threshold.!!?
Though the Delaware Supreme Court found that the plaintiffs had not alleged
that controller ever obtained enough equity to amend the charter, and plaintiffs
never, in fact, lost the supermajority voting provision, it implied that, if the
plaintiffs had done so, they could have sued directly.!1*

The matter is far from certain; after all, one of the reasons the Brookfield court
gave for overruling Gentile is that allowing both direct and derivative claims
would create questions as to how to allocate remedies,!!> and permitting direct
claims for equity issuances that transfer control may recreate the same problem.
Nonetheless, at least one plausible reading of Brookfield is that Gentile has not
been overruled so much as modified: Dilutive issuances will not always give
rise to direct claims but will do so when the company goes from uncontrolled
status to controlled status, or even when particular control rights have been
shifted away from the shareholders generally to be concentrated in a new entity.
In fact, since Brookfield, Delaware Chancery has permitted at least one direct
claim to proceed based on allegations that an equity issuance transferred control
to a new entity.!'°

Prior to Brookfield, there was little precedent for these ideas outside of the
Gentile frame, though they had gotten a small amount of play in the Chancery
courts. In In re Loral Space & Communications, Inc.,''” then-Vice Chancellor

context.” Brookfield Asset Mgmt., Inc., 261 A.3d at 1276 (citing El Paso Pipeline GP Co., 152 A.3d at
1266 (Strine, CJ., concurring)). In his concurrence, Chief Justice Strine stated that Gentile

ought to be overruled, to the extent that it allows for a direct claim in the dilution context when
the issuance of stock does not involve subjecting an entity whose voting power was held by
a diversified group of public equity holders to the control of a particular interest. But, even
in that situation, there is no gap in our law for Gentile to fill. Revlon already accords a direct
claim to stockholders when a transaction shifts control of a company from a diversified investor
base to a single controlling stockholder.

El Paso Pipeline GP Co., 152 A.3d at 1266 (Strine, CJ., concurring) (footnote omitted). Chief Justice
Strine, as well, may have been intending to refer only to merger claims, but if so, it was an obscure
way of doing so, because he referred to “transactions,” rather than mergers specifically, and he—like
the Brookfield court—was explicitly contemplating a potential claim involving a dilutive equity issu-
ance. See id. And, like the Brookfield court, he cited in support Paramount Communications, Inc. v. QVC
Network, Inc., 637 A.2d 34 (Del. 1994), and its discussion of the necessity of compensating stock-
holders for the loss of their control rights. El Paso Pipeline GP Co., 152 A.3d at 1266 (Strine, CJ.,
concurring); Brookfield Asset Mgmt., Inc., 261 A.3d at 1266 n.33.

113. Brookfield Asset Mgmt., Inc., 261 A.3d at 1281.

114. See id.

115. Id. at 1277-78.

116. KZ Cap. Gen. Trading v. Petrossov, C.A. No. 2020-0750-PAF, 2022 WL 293011, *7 (Del.
Ch. Jan. 31, 2022).

117. No. 2808, 2008 WL 4293781 (Del. Ch. Sept. 19, 2008).
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Strine—who presumably had Gentile in mind, even though he did not cite Gen-
tile explicitly''>—allowed direct as well as derivative claims to proceed when a
board issued additional equity to an existing blockholder with practical, but not
explicit, control, in order to grant it special voting rights that amounted to near
complete control over the company.!!? In In re Coty Inc. Stockholder Litigation,'2°
the plaintiffs alleged various breaches of fiduciary duty when a 40 percent stock-
holder completed a partial tender offer for the public shares that ultimately
brought its holdings to over 60 percent. The court allowed the nontendering
shareholders, who collectively held a 40 percent stake, to bring their claims di-
rectly, due to the blockholder’s increased power.!?! And in Louisiana Municipal
Police Employees’ Retirement System v. Fertitta,'?? the court permitted direct
claims to proceed against a board that failed to deploy a poison pill to prevent
a company’s chair and 46 percent stockholder from gradually accumulating
hard control through open-market purchases.

Assuming this interpretation of Brookfield holds, when courts are confronted
with these situations going forward and are forced to determine controller status
before and after the sales, the critical point will—again—be to focus on why the
question is being asked. If the relevant issue is whether the buyer owed fiduciary
duties to the stockholders at the time of the sale, courts should inquire whether the
buyer exerted control over the company generally or the transaction specifically. If
the relevant issue is whether the transaction was cleansed, then control should be
defined in terms of the purchaser’s coercive power. And if the relevant issue is
whether the plaintiffs have stated a direct, rather than derivative, claim, courts
should return to the policy rationale behind allowing direct claims in the first place.

That policy, apparently, is because the shareholders’ control rights have an in-
dependent value that requires compensation. The courts in Coty'?* and Loral'?*
both sustained direct claims on the theory that the transfers of control robbed
the minority shareholders of the premiums they might otherwise have received
for their shares in a subsequent sale, such as through a merger. And the Brook-
field court made a similar point in a footnote when it suggested that shareholders
would have direct claims for dilutive equity issuances that transferred control:

As we explained in Paramount Communications, Inc. v. QVC Network, Inc., “[iln the
absence of devices protecting the minority stockholders, stockholder votes are likely
to become mere formalities where there is a majority stockholder . . . . The acqui-
sition of majority status and the consequent privilege of exerting the powers of

116. Then-Vice Chancellor Strine did mention Gentile during oral argument, however. Argument &
Rulings on Various Motions at 59-83, 108-09, In re Loral Space & Commc'ns Inc. Consol. Litig., No.
2808 (Feb. 15, 2008).

119. In re Loral, 2008 WL 4293781, at *31 (*[T]he Special Committee . . . effectively turned MHR
from a stockholder with the practical ability to control Loral, into one with absolute negative voting
control and a right to 63% of the company’s equity.”).

120. No. 2019-0336, 2020 WL 4743515 (Del. Ch. Aug. 17, 2020).

121. Id. at *14-15.

122. No. 4339, 2009 WL 2263406 (Del. Ch. July 28, 2009).

123. In re Coty, 2020 WL 4743515, at *14-15.

124. In re Loral, 2008 WL 4293781, at *31.
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majority ownership come at a price,” and that price “is usually a control premium
which recognizes not only the value of a control block of shares, but also compen-
sates the minority stockholders for their resulting loss of voting power.”12°

This was also the rationale used in Fertitta: that the board’s inaction allowed the
chair to obtain control without paying a premium.!2°

All of which implies that, when the direct-versus-derivative issue is on the
table, the ultimate question courts must ask is not whether a buyer “actually
dominated and controlled the majority of the board generally”!?” before or
after the sale; indeed, the answers to those questions may be entirely meaningless
in a case where (as the Brookfield plaintiffs argued in the alternative) the claim is
that an alteration of control was sold too cheaply. Instead, courts must assess
whether, and to what extent, the board’s actions cost shareholders the indepen-
dent value of their control rights—and, when it comes to the merits, one impor-
tant issue will be whether the board recognized the value of those rights and
negotiated for compensation.!2®

In a roundabout way, Brookfield potentially sheds light on an unsettled issue in
Delaware law, namely, the extent to which objections to takeover defenses must
be litigated directly or derivatively outside the context of an active proxy con-
test.129 Some takeover defenses amount to a grant of control rights to a third
party, such as a dead hand proxy put, which allows lenders to call the loan in
the event of a change in control.'° Brookfield suggests that challenges to these
kinds of takeover defenses can be litigated directly,'3! at least to the extent
that the control rights have some monetary value (which, messily, will collapse
the merits issues with the procedural ones). Carrying that logic through to its
conclusion would suggest that, when directors arrogate control rights to them-
selves via entrenchment devices (rather than place them with a third party),
that too can be litigated directly.

125. Brookfield Asset Mgmt., Inc. v. Rosson, 261 A.3d 1251, 1266 n.66 (Del. 2021) (en banc)
(quoting Paramount Commcns, Inc. v. QVC Network, Inc., 637 A.2d 34, 42-43 (Del. 1994)).

126. See Fertitta, 2009 WL 2263406, at *8.

127. In re Tesla Motors, Inc. Sholder Litig., No. 12711, 2018 WL 1560293, at *13 (Del. Ch. Mar.
28, 2018).

128. For example, in C & J Energy Services, Inc., see supra note 110, the Delaware Supreme Court
agreed that a large equity issuance amounted to a sale of control, but held that the board satisfied its
fiduciary duties because it recognized the implications of the transfer and it structured the transaction
to protect the stockholders. See C & J Energy Servs., Inc. v. City of Miami Gen. Emps.” & Sanitation
Emps.” Ret. Tr., 107 A.3d 1049, 1069 (Del. 2014) (en banc).

129. See Williams Cos. Sholder Litig., No. 2020-0707, 2021 WL 754593, at *20 (Del. Ch. Feb.
26, 2021); In re Ebix, Inc. Sholder Litig., No. 8526, 2014 WL 3696655, at *15 (Del. Ch. July 24,
2014).

130. See Sean J. Griffith & Natalia Reisel, Dead Hand Proxy Puts and Shareholder Value, 84 U. CH. L.
Rev. 1027 (2017).

131. See Brookfield Asset Mgmt., Inc. v. Rosson, 261 A.3d 1251, 1270 (Del. 2021) (en banc) (citing
Moran v. Household Intl, Inc., 490 A.2d 1059 (Del. Ch. 1985)). Thus far, plaintiffs have brought chal-
lenges to dead hand proxy puts directly in the context of proxy contests, e.g., San Antonio Fire & Police
Pension Fund v. Amylin Pharm., Inc., 983 A.2d 304 (Del. Ch. 2009), or have belt-and-suspendered
matters by bringing claims both directly and derivatively, see Verified Class Action & Derivative
Complaint, Pontiac Gen. Emps. Ret. Sys. v. Ballantine, No. 9789 (Del. Ch. June 24, 2014), 2014 WL
2905509.
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More generally, the case law now offers intriguing incentives for plaintiffs. On
the one hand, a plaintiff will usually want to argue that, prior to a challenged
transaction, the purchasing entity was not a controller, and after the transaction,
it was a controller, in order to be able to bring claims directly under Brookfield.
On the other hand, in many cases, the plaintiff will want to argue that ordinary
cleansing mechanisms were not sufficient to bring a transaction within the pur-
view of the business judgment rule, which will require that the purchasing entity
had been a controller all along. That sounds like a contradiction, but in fact, the
lesson here is that, because control should mean something different for cleansing
versus for drawing the direct/derivative distinction, the two positions are perfectly
compatible; it would be entirely legitimate for a court to, for example, conclude
that a purchaser bought control rights in an inherently coercive transaction, giv-
ing rise to a direct claim for fiduciary breach that could only be cleansed via
MFW. The critical point for the court will be to determine whether the hard con-
trol conveyed in the deal had monetary value, in light of buyer’s existing levels of
influence. This precise point was recognized by the Coty court when denying a
motion to dismiss.!??

To bring this all back to where the discussion began, consider the case of In re
Sirius XM Shareholder Litigation.*> There, the board of Sirius XM Radio negotiated
for an equity investment from Liberty Media that, among other things, required
the board not to deploy a poison pill to prevent Liberty from gaining a majority
position by purchasing additional shares at the market price. Later, after Liberty
took advantage of the contract and gained control of the company, shareholders
alleged that the board and Liberty breached their fiduciary duties by allowing Lib-
erty to avoid paying a control premium. The court dismissed the claim on statute
of limitations grounds and never engaged the direct-versus-derivative question,'3*
but to the extent the shareholders alleged that the board sold control rights too
cheaply, the logic here would suggest that the claim was a direct one.

Then-Chancellor Strine also shed light on the question of when the exercise
of contractual rights gives rise to fiduciary obligations, holding that no claims
could be brought against Liberty. Liberty had, in a sense, negotiated for the
right to “control” the company by blocking the board from adopting anti-
takeover measures. At the time, however, Liberty was a third party with no ob-
ligations to Sirius, and the purpose of the contract was understood from its
inception, namely, to allow Liberty to obtain a majority position without pay-
ing a premium. Therefore, Liberty owed no fiduciary duties to the company

132. In re Coty Inc. Sholder Litig., No. 2019-0336, 2020 WL 4743515, at *14 (Del. Ch. Aug. 17,
2020) (“Although Plaintiffs do not dispute that [the blockholder’s] voting power was sufficiently po-
tent before the Tender Offer that it would have to lose a corporate election with a ninety percent turn-
out by a vote of more than nine to one, the court cannot rule out at this stage of the case that the
Remaining Stockholders suffered harm when [the blockholder] secured mathematical control of
Coty through the Tender Offer.” (footnote omitted)).

133. No. 7800, 2013 WL 5411268 (Del. Ch. Sept. 27, 2013).

134. Id. at *1-2. The shareholders pled their claims both ways. See Second Amended Verified
Class Action and Derivative Complaint, In re Sirius XM Sholder Litig., No. 7800 (Del. Ch. Jan.
28, 2013), 2013 WL 417628.
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by eventually exercising that right. As then-Chancellor Strine explained, when
contracts grant rights to a counterparty, “[tlhe use of such rights to obtain
control in the situations specifically contemplated by those contracts does not con-
stitute a fiduciary breach.”'3> Liberty was exercising the very right that it
“owned” and had paid for in an arm’s length transaction, in accord with the
parties’ expectations at the time of contracting. Because it was not controlling
the assets of others, it was permitted to act selfishly.!3® Any fiduciary breach—
if there had been one—was by the board, when it authorized the contract in the
first place.

V. CONCLUSION

Delaware’s controlling shareholder problem arises from the fact that a single
label does far too much work. The importance of the category ends up placing
great pressure on its boundaries, as courts try to accommodate a wide range of
power arrangements and legal disputes. By disaggregating the scenarios in which
control has legal relevance, and by adjusting definitions to fit the context, courts
can relieve that pressure while ensuring that the test for control remains tethered
to the policies that originally inspired the special legal treatment.

That said, as an alternative to adjusting its definition of control, when it comes
to cleansing specifically—which is the context in which many of these disputes
arise—Delaware could also relieve the pressure by scrutinizing even noncontroller
deals more closely. Though, doctrinally, the divergent treatment between con-
troller deals and noncontroller ones may be traceable to controllers’ degree of
entrenchment (and thus their enhanced capacity for retaliation), that explanation
may fail to justify the dramatic differences in how courts approach the two types
of cases. The reality is, at least when it comes to major transactions like buyouts
and restructurings, the advantages that all insiders enjoy with respect to control
over process, information, and timing may be far more important than the risks
posed specifically by a spiteful controller.

To a limited extent, the proposal in this article addresses that problem: At least
in some cases, insiders will be sufficiently entrenched to count as controllers for
cleansing purposes, even if they do not “dominate” the board in the absolute
sense. But a wiser approach may simply be to reconsider Corwin and its ilk. It
is one thing to assume that shareholders can ratify an ordinary-course interested
transaction, such as payment of a director’'s compensation,'3” and quite another
to assume that they can ratify far more complex decisions, like mergers, where
no amount of disclosure can level the playing field between insiders and public

135. In re Sirius XM, 2013 WL 5411268, at *9 (emphasis added).

136. The same conclusion held even if Liberty was deemed a minority controller after its initial
investment, at the time the open-market purchases began, because there was no allegation that Lib-
erty had misused corporate resources or controlled the board as part of its purchases (other than, of
course, preventing the board from employing a pill). See id. at *7. Even viewed as a minority control-
ler, Liberty was only controlling its own assets, not the assets of the minority shareholders. See supra
Part II.

137. In re Invs. Bancorp, Inc. Sholder Litig., 177 A.3d 1208 (Del. 2017) (en banc).



828 The Business Lawyer; Vol. 77, Summer 2022

shareholders, 38 which is exactly the argument that has been made by numerous
scholars criticizing Corwin.'3® If Delaware courts were to restore heightened
scrutiny to transformative transactions, at least when they present risks of self-
dealing, the controlling shareholder label would fade in significance.

138. Cf. Guhan Subramanian & Annie Zhao, Go-Shops Revisited, 133 Harv. L. Rev. 1215 (2020)
(documenting how insiders can manipulate the sales process, particularly in management buyouts).

139. E.g., ltai Fiegenbaum, Taking Corwin Seriously, 26 Lewis & Crark L. Rev. (forthcoming 2022),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3939947; Iman Anabtawi, The Twilight of En-
hanced Scrutiny in Delaware M&A Jurisprudence, 43 DEeL. J. Corp. L. 161 (2019); James D. Cox,
Tomas J. Mondino & Randall S. Thomas, Understanding the (Ir)relevance of Shareholder Votes on
M&A Deals, 69 Duke L.J. 503 (2019); Franklin A. Gevurtz, The Shareholder Approval Conundrum,
60 B.C. L. Rev. 1831 (2019).



