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How Would Directors Make Business Decisions
Under a Stakeholder Model?

By Robert T. Miller*

Under the stakeholder model of corporate governance, directors may confer benefits on

corporate constituencies other than shareholders without regard to whether doing so pro-

duces benefits for the shareholders even in the long run. Contrary to what advocates of

stakeholder theory often say, stakeholder theory does not put all corporate constituencies

on a par, letting directors give equal consideration to the interests of all constituencies.

Rather, stakeholder theory uniquely disadvantages shareholders, allowing directors to

transfer value from shareholders to other constituencies but never from other constituencies

to shareholders. More importantly, although critics of the stakeholder model going back to

Berle have complained that the model provides directors with no clear standard by which to

make business decisions, this criticism grossly understates the problem. In fact, the stake-

holder model says nothing at all about which interests of the various constituencies are le-

gitimate interests, much less about how such interests should be balanced against each

other. As a result, the model provides no normative criteria of any kind on the basis of

which we can intelligibly say that one business decision is any better—or any worse—

than any other. Consequently, under stakeholder theory, every possible decision is as

good and as bad as every other possible decision. The stakeholder model is thus not just

insufficiently determinate but radically indeterminate.

The question thus becomes whether there are any plausible normative criteria that can be

added to the stakeholder model to make it reasonably determinate. Some obvious candidates

are Kaldor-Hicks efficiency, hypothetical bargains among the corporate constituencies (both

ex ante and ex post), and Delaware doctrines about the apportionment of merger consider-

ation among different classes of shareholders, but it turns out that none of these can supply

the normative lacuna in the stakeholder model. The model could be supplemented with a ro-

bust normative theory, such as that in Rawls’s A Theory of Justice, Mill’s act utilitarianism,

or Aquinas’s natural law theory, but this would require directors to become experts in moral

philosophy and so echoes the improbabilities of Plato: until directors become moral philoso-

phers or moral philosophers directors, there shall be no coherent stakeholder governance.

The view that decisions made under the stakeholder model are necessarily unprincipled

is confirmed from the writings of leading stakeholder advocates who expressly concede that,

under a stakeholder model, the decisions of directors will be essentially political—i.e.,
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determined not according to any rational, normative principles but by the varying abilities

of different interest groups to pressure or lobby the directors. As an attempt to explain how

directors should make business decisions, the stakeholder model is thus hopelessly and fa-

tally flawed.

In Revlon v. MacAndrews & Forbes Holdings, Inc., the Delaware Supreme Court

held that, in making ordinary business decisions, directors may take account of

the interests of corporate constituencies other than shareholders but only subject
to the fundamental limitation that “there are rationally related benefits” accruing

to shareholders.1 That is, the board may confer on a corporate constituency a

benefit to which that constituency is not legally entitled, thus imposing a cost
on the shareholders, but only if, in an otherwise legitimate exercise of its busi-

ness judgment, the board believes that the action will in the long term produce a

net benefit for the shareholders. A standard example is paying employees sever-
ance to which they are not legally entitled. A board may authorize such pay-

ments if, for example, it honestly believes that making the payments will help

the corporation attract and retain talented and hard-working employees to
such an extent that the present value of such long-term benefits exceeds the

cost of the payments. As former Chief Justice Strine has put it, “a corporation

may take steps, such as giving charitable contributions or paying higher
wages, that do not maximize profits currently . . . because such activities are ra-

tionalized as producing greater profits over the long-term.”2 Some academics

have attempted to minimize this landmark holding in Revlon or otherwise
claim that it does not mean what it plainly says,3 but the Revlon court was merely

1. 506 A.2d 173, 182 (Del. 1985). Revlon is, of course, better known for its holding that, once the
board has decided to sell control of the company, its so-called Revlon-duties are triggered, and the
board must act to get the best price available for the shareholders and not consider the interests
of other corporate constituencies even in the limited way described in the text. Id. at 182; Paramount
Commc’ns, Inc. v. QVC Network, Inc., 637 A.2d 34, 45–48 (Del. 1994). Revlon thus contains two
rules about consideration of non-shareholder constituencies, one applicable in normal circumstances
when the company is a going concern (the board may consider the interests of other constituencies to
the extent doing so benefits shareholders), and another applicable when the board has decided to
engage in a change-of-control transaction (the board may not consider the interests of other constit-
uencies in any way beyond ensuring that they receive what they are contractually entitled to receive).
2. Leo E. Strine, Jr., Our Continuing Struggle with the Idea that For-Profit Corporations Seek Profit, 47

WAKE FOREST L. REV. 135, 147 n.34 (2012) [hereinafter Strine, Our Continuing Struggle].
3. E.g., Lynn Stout, Why We Should Stop Teaching Dodge v. Ford, 3 VA. L. & BUS. REV. 163, 172

(2008) (asserting without argument that Revlon “has become a nearly a dead letter” and stating
“while the Delaware Supreme Court has not explicitly repudiated Revlon (at least not yet), for prac-
tical purposes the case is largely irrelevant to modern corporate law”); Einer Elhauge, Sacrificing Cor-
porate Profits in the Public Interest, 80 N.Y.U. L. REV. 733, 849–50 (2005) (conceding that “some of the
Revlon language suggests that the Delaware Supreme Court thought that normally nonshareholder in-
terests could be considered only when rationally related to shareholder interests,” but arguing that
“Delaware case law in fact does not make shareholder interests controlling and thus allows consid-
eration of nonshareholder interests other than just when that happens to maximize shareholder
value”). Such gross misreadings of Revlon are part of a larger scholarly effort to deny that Delaware
law requires directors to manage the corporation for the benefit of the shareholders. See, e.g., Lyman
P.Q. Johnson, Unsettledness in Delaware Corporate Law: Business Judgment Rule, Corporate Purpose, 38
DEL. J. CORP. L. 405, 533 (2013) (arguing that, other than in contexts where Revlon duties are
triggered, “the Delaware Supreme Court has mandated nothing, or even spoken” about directors’ du-
ties to maximize value for shareholders); Margaret M. Blair & Lynn Stout, A Team Production Theory of
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repeating the traditional rule in Anglo-American corporate law,4 and Delaware
courts have consistently applied the rule in subsequent cases.5

Corporate Law, 85 VA. L. REV. 247, 301 (1999) (arguing that “caselaw generally interprets the ‘best
interest of the company’ to include nonshareholder interests, including those of employees, creditors,
and the community”); M. Todd Henderson, The Story of Dodge v. Ford Motor Co.: Everything Old Is
New Again, in CORPORATE LAW STORIES 37, 75 ( J. Mark Ramseyer ed., 2009) (asserting, “[t]he Dodge
case is often misread or mistaught as setting a legal rule of shareholder wealth maximization. This
was not and is not the law.”). For a devastating refutation of such views, see Strine, Our Continuing
Struggle, supra note 2, at 147 n.34; Leo E. Strine, Jr., The Dangers of Denial: The Need for a Clear-Eyed
Understanding of the Power and Accountability Structure Established by the Delaware General Corporation
Law, 50 WAKE FOREST L. REV. 761, 764–67 (2015) [hereinafter Strine, The Dangers of Denial]; see also
n. 5 infra (collecting cases from leading Delaware judges holding that the duty of directors is to max-
imize value for the benefit of shareholders).
4. In 1932, Dodd, who certainly did not agree with the rule, described it as the “orthodox legal

attitude . . . which is generally regarded as representing the law on the subject.” E. Merrick Dodd,
Jr., For Whom Are Corporate Managers Trustees?, 45 HARV. L. REV. 1145, 1158 (1932). That it was
the traditional rule is beyond doubt. As long ago as 1864, an English court had held that an insurance
company could pay claims by policy holders even though the losses incurred were excluded from the
policies and the company had no legal obligation to pay the claims, because “by paying these small
losses rather than risk the character of the Company and the loss of these or other customers,” the
expenditure “was designed to secure to the Company the largest possible amount of profit.” Taunton
v. Royal Ins. Co., 71 E.R. 413 (1864). In 1876, another English court held that a corporation could
pay a gratuitous bonus of a week’s wages to employees because the directors had concluded that “giv-
ing this gratuity to workmen in a prosperous year [will] induce the workmen . . . to work better—to
carry on the factory in a better way in future.” Hampson v. Price’s Patent Candle Co., 24 W.R. 754
(1876). In 1922, a federal district court in New York held that a corporation could make donations to
universities to fund business education programs because “it would in all probability inure to the fu-
ture advantage of the company to be able to secure employees trained and skilled in corporate busi-
ness and industrial affairs” and because “the company would receive advertising of substantial value,
including the good will of many influential citizens and its patrons.” Armstrong Cork Co. v. H.A.
Mendrum Co., 285 F. 58, 58–59 (W.D.N.Y. 1922). Perhaps the most famous case adopting the
rule the Delaware Supreme Court would repeat in Revlon is Hutton v. West Cork Railroad Co.,
(1883) 23 Ch. D. 654, in which Lord Bowen said that although “charity has no business to sit at
boards of directors qua charity,” nevertheless there is “a kind of charitable dealing which is for the
interest of those who practice it, and to that extent and in that garb . . . charity may sit at the
board, but for no other purpose,” and so a payment by the corporation, not legally required, may
“be justifiable, provided it is within the scope of the business of and secures advantage to the company.”
Id. at 673. Indeed, Hutton even anticipates the more famous holding in Revlon that, once the board has
decided to sell the company for cash, even such limited consideration of the interests of other corporate
constituencies becomes impermissible, and the board must focus exclusively on maximizing value for
shareholders. Revlon, 506 A.2d at 182. That is, in Hutton, because the company was winding up its affairs
and was no longer a going concern, “the company was gone as a company carrying on business for the
purpose of making profit,” and so amounts not legally required to be paid to employees “could not be
looked upon as an inducement to them to exert themselves in future, or as an act done reasonably for the
purpose of getting the greatest profit from the business of the company,” with the result that the corpo-
ration could not make such payments. Hutton, (1883) 23 Ch. D. at 665–66.
5. E.g., N. Am. Catholic Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92, 101 (Del.

2007) (“The directors of Delaware corporations have the legal responsibility to manage the business
of a corporation for the benefit of its shareholder owners. Accordingly, fiduciary duties are imposed
upon the directors to regulate their conduct when they perform that function.” (alterations omitted))
(Holland, J.); Malone v. Brincat, 722 A.2d 5, 9 (Del. 1998) (“The board of directors has the legal
responsibility to manage the business of a corporation for the benefit of its shareholder owners. Ac-
cordingly, fiduciary duties are imposed on the directors of Delaware corporations to regulate their
conduct when they discharge that function.”) (Holland, J.); In re Trados, Inc. S’holder Litig., 73
A.3d 17, 40–41 (Del. Ch. 2013) (Laster, V.C.) (holding that “the standard of conduct for directors
requires that they strive in good faith and on an informed basis to maximize the value of the corpo-
ration for the benefit of its residual claimants, the ultimate beneficiaries of the firm’s value, not for the
benefit of its contractual claimants”); eBay Domestic Holdings, Inc. v. Newmark, 6 A.3d 1, 33 (Del.
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By contrast, under what might be called the strong form of the stakeholder gov-
ernance model, the board is entitled to consider the interests of all corporate con-

stituencies and make decisions that benefit constituencies other than shareholders

even when doing so does not produce net benefits for shareholders in the long
term.6 The board is entitled, in effect, to transfer wealth on a net basis from share-

holders to members of other corporate constituencies.7 This strong form of stake-

holder theory thus differs from most ESG advocacy, which typically claims that
pursuing ESG goals maximizes value for shareholders,8 and from weaker forms

of stakeholder theory, which merely seek to remind and admonish directors

that managing the corporation’s business in the manner of an unreformed Ebene-
zer Scrooge is unlikely to maximize value for shareholders in the long run.9

Ch. 2010) (Chandler, C.) (“Promoting, protecting, or pursuing non-stockholder considerations must
lead at some point to value for stockholders.”); TW Servs., Inc. v. SWT Acquisition Corp., CIV. A.
No. 10427, 1989 WL 20290, at *7 (Del. Ch. Mar. 2, 1989) (“directors may be said to owe a duty
to shareholders as a class to manage the corporation within the law, with due care and in a way in-
tended to maximize the long run interests of shareholders”) (Allen, C.); Katz v. Oak Indus. Inc., 508
A.2d 873, 879 (Del. Ch. 1986) (Allen, C.) (“It is the obligation of directors to attempt, within the law,
to maximize the long-run interests of the corporation’s stockholders; that they may sometimes do so
‘at the expense’ of others . . . does not for that reason constitute a breach of duty.”).
6. As is well known, the idea goes back at least as far as Dodd, supra note 4, at 1148; see also HOW-

ARD R. BOWEN, SOCIAL RESPONSIBILITIES OF THE BUSINESSMAN (1953); R. EDWARD FREEMAN, STRATEGIC MANAGE-

MENT: A STAKEHOLDER APPROACH (1984). Probably the best-known modern version in the legal literature
is Blair & Stout, supra note 3, at 301.
7. E.g., Blair & Stout, supra note 3, at 301 (asserting that “corporate directors . . . enjoy consid-

erable discretion in deciding which members of the corporate coalition receive what portion of the
economic surplus resulting from team production,” and “[a]lthough the board must meet the mini-
mum demands of each team member to keep the coalition together, beyond that threshold any num-
ber of possible allocations among groups is possible”).
8. Advocates of the environmental, social and governance (“ESG”) movement typically hold that

the relevant business decisions benefiting other corporate constituencies actually benefit sharehold-
ers too in the long run. E.g., Larry Fink’s 2022 Letter to CEOs: The Power of Capitalism, BLACKROCK,
https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter (last visited Apr. 15,
2022); Andrew R. Brownstein et al., ESG and M&A in 2022: From Risk Mitigation to Value Creation,
HARV. L. SCH. F. ON CORP. GOVERNANCE ( Jan. 14, 2022), https://corpgov.law.harvard.edu/2022/01/24/
esg-and-ma-in-2022-from-risk-mitigation-to-value-creation (“Going forward, ESG will not simply be
a tool for identifying and mitigating risks, but also a lever for value creation.”); see generally Dorothy
S. Lund & Elizabeth Pollman, The Corporate Governance Machine, 121 COLUM. L. REV. 2563, 2612–16
(2021). Given that, a couple of decades earlier, substantially the same kinds of decisions were rec-
ommended by advocates of corporate social responsibility who argued that they were good and right
in some strong normative sense while conceding that they often did not increase value for sharehold-
ers, the claims of ESG advocates in this regard may seem implausible to the point of being disingen-
uous. Be that as it may, if ESG advocates are correct about this, then there is no conflict between ESG
and the shareholder-wealth maximization model or ESG and Delaware law. ESG advocates are
merely arguing that they know how to make money for shareholders better than directors do,
and if they are correct, their views will prevail in the market on the merits and without the clamor-
ous advocacy of so many ESG supporters. As Manne remarked long ago, if a corporate expenditure
made for reasons of corporate responsibility is value-maximizing for shareholders, then “we are left
with nothing significantly different from Adam Smith’s unseen hand, which, by virtue of selfish in-
dividual behavior, guides all economic resources to their socially optimal use.” HENRY G. MANNE &
HENRY C. WALLICH, THE MODERN CORPORATION AND SOCIAL RESPONSIBILITY 4 (1987).
9. Such admonishments are almost certainly unnecessary. For one thing, managers are not typically

fools, and they tend to follow market practices in dealing with non-shareholder constituencies, which
generally involve giving such constituencies more than what they are legally entitled to receive. Further-
more, when managers confer benefits on non-shareholder constituencies, the managers receive the
gratitude of such constituencies and often the adulation of the public and government officials, but
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But if the characteristic claim of the strong form of the stakeholder model is that
directors may transfer wealth from shareholders to other corporate constituencies

even when there is no long-term benefit to the shareholders, advocates of the strong

form of the stakeholder model do not say that directors should do this arbitrarily or
randomly or irrationally. They say, rather, that directors should allocate benefits

among corporate constituencies fairly or justly, in a manner that is right and

good—that is, according to some normative criterion. Critically, however, there
is no consensus among stakeholder theorists about what this normative criterion

is. Indeed, almost all such theorists have been notoriously vague about the matter,

and most have utterly failed to address the issue in any manner whatsoever.10

The purpose of this article is to explore, at a conceptual and theoretical level,

problems with the stakeholder model that arise from the failure to specify this

normative criterion. I begin propaedeutically in Part A by exposing a popular
misconception concerning the stakeholder model. That is, although advocates

of that model often say (and even more often imply) that the stakeholder

model seeks to balance the interests of all corporate constituencies fairly and
equally, the reality is otherwise. As I shall show, the stakeholder model uniquely

disadvantages shareholders relative to other constituencies. As a result, the nor-

mative criterion that stakeholder theory needs but lacks would be used not to
adjudicate the competing claims of various constituencies on equal terms but

to determine how much shareholders should be disadvantaged in order to benefit

which other constituencies and how much. In Part B, I move to my main point and
argue that the problem created by the absence of the needed normative criterion

is much more severe than most people realize—indeed, that the absence of the

criterion leaves business decisions made under a stakeholder model not just un-
acceptably indeterminate but radically indeterminate. In Part C, I begin consider-

ing how the normative lacuna in stakeholder theory could be filled, and I contrast

the stakeholder model with the shareholder-wealth maximization model of Del-
aware law to argue that the lacuna in the stakeholder model cannot be supplied

by any criterion based on economic efficiency. In Part D, I consider whether we

can fill the lacuna by appealing to hypothetical bargains—e.g., what the share-
holders and other constituencies would have agreed to had they negotiated

over the relevant issues ex ante—but I conclude that such appeals are ultimately

unavailing. In Part E, I ask whether Delaware law contains any other conceptual
resources that might help us fill the lacuna in the stakeholder model, and al-

though doctrines relating to how boards ought to apportion merger consideration

among various classes of shareholders seem promising, I argue that, on closer ex-
amination, these too are unavailing. In Part F, I conclude that the lacuna in the

the shareholders bear the full cost. Such expenditures are thus often disguised agency costs. It is pass-
ing strange that academics who have spent the last fifty years worrying about agency costs now think
they need to urge managers to engage in behaviors that are likely to involve such costs.
10. Thus Dodd appealed to “fairness,” which was “dependent on criteria, which, however vague,

are not wholly a matter of bargaining power,” Dodd, supra note 4, at 1150, and thought that man-
agers should “administer wisely and fairly in the interest of all,” id. at 1155 (quoting Owen D. Young,
then president of General Electric).
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stakeholder model can be filled only by a robust substantive moral theory, but I
suggest that there are powerful reasons for thinking that directors could never

reach consensus on which such theory to apply and that expecting them to do

so is in any event patently unreasonable. In Part G, I turn to how, in the absence
of the needed normative criterion, directors would actually make business deci-

sions under a stakeholder model, and I show that, according to both advocates

and critics of stakeholder theory, such decisions would be made on the basis
of raw political power—i.e., on the basis of how much pressure various constit-

uencies could bring to bear on the directors. In Part H, I make some concluding

remarks.

A. STAKEHOLDER THEORY UNIQUELY DISADVANTAGES SHAREHOLDERS
RELATIVE TO OTHER CONSTITUENCIES

Many advocates of the stakeholder model speak as if the model requires boards

to treat all constituencies equally and fairly, in each case considering the interests

of all affected constituencies, benefiting now one constituency and now another,
all in accordance with some normative criterion.11 In my view, this picture is mis-

leading in that it implies that shareholders are merely one constituency among

others, all of which are in some important sense equal. The reality is that,
under the stakeholder model, shareholders are at a fundamental disadvantage rel-

ative to all other groups. They are worse off than other corporate constituencies.

The reason is that, although the stakeholder model permits (indeed encour-
ages) boards to transfer wealth from shareholders to other constituencies, the

model never permits the board to transfer wealth from other constituencies to

shareholders. It must be this way, because the claims of other constituencies
such as employees, customers, creditors, and suppliers are contractual in nature.

If the board attempted to give such a constituency less than what the corporation

owed it under the relevant contract, then that constituency would have a good
claim in contract against the corporation. It would be legally entitled to recover

from the corporation whatever it had bargained to receive from the corporation

under the contract between the parties. Thus, for all constituencies other than
shareholders, their contractual claims are a floor under the amount that they

may hope to receive from the corporation under the stakeholder model.12 Con-

sequently, any application of the stakeholder model will involve paying every

11. E.g., Martin Lipton, The New Paradigm: A Roadmap for an Implicit Corporate Governance Part-
nership Between Corporations and Investors to Achieve Sustainable Long-Term Investment and Growth,
WORLD ECON. F. 8 (Sept. 2, 2016), https://www.wlrk.com/webdocs/wlrknew/AttorneyPubs/
WLRK.25960.16.pdf (“In developing a long-term strategy, consideration should be given not only
to shareholders, but also to the corporation’s broader group of stakeholders, including employees,
suppliers, customers, creditors and the community.”); Statement on Corporate Purpose, BUS. ROUNDTA-

BLE (Aug. 19, 2019), https://www.businessroundtable.org/business-roundtable-redefines-the-pur
pose-of-a-corporation-to-promote-an-economy-that-serves-all-americans (“Each of our stakeholders
is essential. We commit to deliver value to all of them, for the future success of our companies,
our communities and our country.”).
12. Of course, on the view that the corporation is a nexus of contracts, e.g., Michael C. Jensen &

William H. Meckling, The Theory of the Firm: Managerial Behavior, Agency Costs, and Ownership
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constituency other than the shareholders what they are legally entitled to receive
under a contract with the corporation—and perhaps more. In every case in

which a constituency receives more than it is due under its contract with the cor-

poration, the additional value it receives always comes at the expense of share-
holders, never at the expense of any other constituency. In other words, applying

the stakeholder model results in a transfer of wealth from shareholders to one or

more other corporate constituencies. Only in the limiting case when each con-
stituency receives its contractual minimum and no more is wealth not transferred

away from shareholders, and in no event is wealth ever transferred from another

constituency to shareholders.
To take a vivid example, suppose that the company has entered into a collec-

tive bargaining agreement with some of its employees, and, at the time the

contract was signed, the agreement was fair (in whatever sense one thinks appli-
cable) to all parties. Later, the company’s business takes off, and its profits

greatly exceed forecasts made at the time that the parties entered into the agree-

ment. Stakeholder advocates would likely say that, in such circumstances, the
board should pay the employees more than the employees bargained for in

the contract, thus leaving less for the shareholders. But if the things had worked

out differently, and if the company had grossly underperformed the forecasts
made when the parties entered the contract, with the result that its profits

were much lower than expected (maybe the company is even experiencing sig-

nificant losses), then stakeholder advocates would not generally say that the com-
pany may ignore its contractual obligations to its employees and pay them less

than the collective bargaining agreement requires in order to provide a return

to shareholders closer to what everyone reasonably expected at the time the par-
ties entered into the contract. Short of bankruptcy, what the employees are due

can be reduced only with their actual consent. Under the stakeholder model, in

other words, when the venture in which the various constituencies have an in-
terest works out well, the bargain among the parties may be adjusted to benefit

other constituencies at the expense of shareholders, but if the venture works out

badly, other constituencies will get the benefit of their bargain and any unex-
pected losses fall on the shareholders. It should go without saying that no ratio-

nal commercial party would ever agree to such terms. Indeed, from the point of

view of shareholders, the stakeholder model is Bugs Bunny corporate gover-
nance: heads I win, tails you lose.

Notice that shareholders are also uniquely disadvantaged relative to constitu-

encies whose claims against the corporation are not contractual in nature but
arise by operation of law. For example, stakeholder theorists often say that com-

panies ought to do more for the environment than the environmental laws re-

quire, even if this reduces returns to shareholders. But no one thinks that, if a
company’s returns are lagging, the board could decide to favor shareholders at

the expense of the environment for a while by suspending the company’s

Structure, 3 J. FIN. ECON. 305 (1976), the shareholders have a contractual right to receive all residual
value after the corporation pays its creditors, but this is precisely what stakeholder theory denies.
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compliance with some particularly burdensome environmental laws. Just like
constituencies whose claims against the corporation are contractual, constituen-

cies whose claims arise under statutes are absolutely entitled to have those claims

satisfied in full and, under a stakeholder model, may perhaps get more besides,
and when they do get more, it is always at the expense of the shareholders, not at

the expense of any other constituency.

But this result is hardly surprising. Under the traditional view, each corporate
constituency has a contractual or statutory right to a limited portion of the cor-

porate assets, and the shareholders are entitled to the residuary.13 This is why the

corporation may distribute cash to shareholders, either as dividends or through
share repurchases, only if the corporation is solvent and only if the distribution

does not make the corporation insolvent.14 Any payment to another constituency

over and above that to which it is legally entitled reduces the residual value of the
corporation and so necessarily comes at the expense of shareholders. Indeed, the

traditional view was that, precisely because common shareholders have no con-

tractual claim to any particular distributions but merely an interest in the corpo-
rate residuary, they are uniquely vulnerable to being expropriated by faithless

managers, and so to protect against this danger the law imposes a fiduciary

duty on directors to manage the corporation for the benefit of the shareholders.
Remove this fiduciary duty or, what amounts to the same thing, make it run to all

corporate constituencies indiscriminately, and exactly the result predicted by the

traditional understanding follows: value is transferred away from shareholders to
other groups.15

The upshot of all this is that stakeholder theory is a one-way ratchet against

shareholders. Every constituency other than the shareholders gets its contractual
or statutory due, and whatever is leftover—the value that under the shareholder-

wealth maximization model belongs to the shareholders—is then distributed

among constituencies, with every dollar going to any non-shareholder constitu-
ency decreasing dollar-for-dollar the amount going to shareholders. Thus, Profes-

sors Blair and Stout, leading stakeholder advocates, expressly say that directors

should “decid[e] which members of the corporate coalition receive what portion
of the economic surplus resulting from” the corporation’s operations.16 This does

13. See In re Trados, Inc. S’holder Litig., 73 A.3d 17, 41 (Del. Ch. 2013) (describing the common
shareholders of the corporation as “its residual claimants”).
14. More accurately, the corporation must also not impair (the generally trivial amount of ) its legal

capital. See generally DEL. CODE ANN. tit. 8, § 170 (2022) (limiting payment of dividends); SV Inv.
Partners, LLC v. ThoughtWorks, Inc., 7 A.3d 973 (Del. Ch. 2010) (limiting share repurchases).
15. Just how much value would actually be diverted to non-shareholder constituencies at any par-

ticular corporation would depend on many factors, but former Chief Justice Strine is certainly right
that, as long as directors are elected by shareholders and only by shareholders, the amounts of value
so diverted will generally be small. Strine, Our Continuing Struggle, supra note 2, at 153; Strine, The
Dangers of Denial, supra note 3, at 786, 790. This point about what would happen in practice does not
contradict the theoretical point in the text, which is that, to the extent that business decisions under a
stakeholder model differ from those under the shareholder-wealth maximization model, those deci-
sions always divert value from shareholders to non-shareholder constituencies, and never vice versa.
16. Blair & Stout, supra note 3, at 325. Blair and Stout typically refer to the amounts involved as

“economic surplus,” id., or “rents,” id. at 321, and this is a revealing term. If all the markets in which
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not of itself prove that stakeholderism is bad or wrong, but it does clarify an im-
portant point about the nature of a board’s business decisions under a stake-

holder model. In making a business decision under a stakeholder model, the

question before the board is not how to balance the interests of various corporate
constituencies, shareholders among others. The question is, given that all con-

stituencies get their contractual or statutory minimums, how much more (if any-

thing) should be taken from shareholders to benefit which constituencies. This is
the question that the normative criterion missing from the stakeholder model has

to answer.17

B. THE STAKEHOLDER MODEL RADICALLY UNDERDETERMINES

BUSINESS DECISIONS

Beginning with Berle, critics of stakeholderism have argued that, if directors
are licensed to consider the interests of many different corporate constituencies,

then directors will be able to justify any decision whatsoever and thus will evade

all accountability.18 According to this argument, after settling on whatever deci-
sion they please, the directors need only identify some constituencies benefited

by the decision (every decision benefits someone) and then claim that, in the to-

tality of the circumstances, they believed those constituencies ought to be ben-
efited at the expense of the shareholders (again, not at the expense of other

constituencies, for all non-shareholder constituencies always get everything

they are owed in contract or under a statute). In such cases, the decision in ques-
tion really will benefit the ostensible beneficiaries, and since stakeholder models

the corporation operated were perfectly competitive, then allocating any value to other constituencies
over and above that to which they were contractually or statutorily entitled would result in a super-
competitive return to such constituencies and a sub-competitive return to shareholders. For such rea-
sons, Manne says that only companies producing economic rents can afford to engage in stakeholder
governance. MANNE & WALLICH, supra note 8, at 13–19.
17. Professor Mihailis Diamantis suggests that, in some cases, a non-shareholder constituency could

be worse off under a stakeholder model than under the shareholder-wealth maximization model be-
cause, under the latter model, a board might choose to confer a benefit on the constituency to which
it has no legal right (because doing so benefits the shareholders in the long term), but that, under a sta-
keholder model, the board could choose to forgo conferring this benefit and direct the relevant value to
the shareholders. Such cases seem unlikely to me (they would make both the non-shareholder constit-
uency and the shareholders worse off ), but they are certainly logically possible. Nevertheless, the possi-
bility of such cases does not upset the conclusions in the text, which are that, under the stakeholder
model, (a) shareholders never do better than they would under the shareholder-wealth maximization
model and often do worse (if, as in Professor Diamantis’s example, the board distributes value to the
shareholders when the shareholders would be better off with the value going to another constituency,
then the shareholders are in the long term worse off ), and (b) non-shareholder constituencies often
do better than they would under the shareholder-wealth maximization model and never get less than
their contractual minimums. Professor Diamantis’s example shows that, under a stakeholder model,
in some cases every constituency, including shareholders, are worse off than they would be under the
shareholder-wealth maximization model.
18. Adolf A. Berle, Jr., For Whom Corporate Managers Are Trustees: A Note, 45 HARV. L. REV. 1365,

1367 (1932) (“When the fiduciary obligation of the corporate management and ‘control’ to stock-
holders is weakened or eliminated, the management and ‘control’ become for all practical purposes
absolute,” and “[t]he claims upon the assembled industrial wealth and funneled industrial income
which management are then likely to enforce . . . are their own.”).
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allow boards to benefit such constituencies at the expense of shareholders, chal-
lenges to the board’s decision will almost certainly fail.19 Hence, the absence of a

clear statement of how, under the stakeholder model, boards are to allocate value

among various corporate constituencies is a serious problem for the theory.20

Berle saw the essential point ninety years ago, arguing that “you cannot abandon

emphasis on ‘the view that business corporations exist for the sole purpose of

making profits for their stockholders’ until such time as you are prepared to
offer a clear and reasonably enforceable scheme of responsibilities to someone

else.”21 This is certainly right, but the problem with stakeholder theory goes

much deeper than Berle and even the most severe critics of stakeholder theory
have generally realized.

To see why, start with what we might hope that a model of how directors

should make business decisions would do. Ideally, such a model would include
normative criteria such that, given the same factual information about the issue

at hand, all rational inquirers applying the criteria would agree on what action

the corporation should take. This is how the shareholder-value maximization
model works. That is, subject to disagreement about the facts (which is, of

19. On the basis of such arguments, some critics of stakeholder theory assert that a board could
justify (and so insulate from attack) even self-dealing decisions. In my view, this is not quite right.
The reason is that, even under a stakeholder model, when directors approve a transaction in
which they appear on both sides or else have a material financial interest different from that of
the shareholders generally, the standard of review would still presumably shift from business judg-
ment review to entire fairness review. See, e.g., Orman v. Cullman, 794 A.2d 5, 22–23 (Del. Ch.
2002). This would remain true regardless of the effects of the transactions on other constituencies,
and regardless of whether the directors believed, even in good faith, that the transaction was in
the best interest of the corporation or one or more other corporate constituencies. Hence, for trans-
actions in which directors are interested, the standard of review would presumably remain as high
under a stakeholder model as it is under the shareholder-wealth maximization model. What is likely
to happen under a stakeholder model is that, as Manne argues, management will capture additional
value not in self-dealing transactions but in harder-to-police forms such as higher salaries, more
slacking off, and nicer perquisites of employment. E.g., MANNE & WALLICH, supra note 8, at 20 (stating
that “if these funds are truly discretionary and cannot be captured by shareholders, it would seem
more reasonable to anticipate that the managers would claim them in the form of higher salaries,
less work, or other utility producing perquisites” rather than distribute them to non-shareholder con-
stituencies). Compare the constituency statutes enacted by many states in the 1980s. E.g., 15 PA. CODE

§ 1715 (2022); see generally MARTIN LIPTON & ERICA H. STEINBERGER, TAKEOVERS & FREEZEOUTS § 5.03[d]
(2021). Management strongly favored these laws, not because of any solicitude for other corporate
constituencies, but rather because such statutes allowed management to rebuff takeover bids, no mat-
ter how favorable to the company’s shareholders, by arguing that the offers would have negative
effects on some non-shareholder constituency or other. Nevertheless, such decisions are not self-
interested decisions of the kind reviewed under the entire fairness standard; they are antitakeover
decisions that are haunted by Unocal’s “omnipresent specter” of self-interest and are thus reviewed
under Delaware’s enhanced scrutiny standard. Unocal Corp. v. Mesa Petroleum Corp., 493 A.2d
946, 954 (Del. 1985). The example of such statutes shows that, under a stakeholder model, directors
would have even broader latitude to adopt and maintain defensive measures such as poison pills, see
Air Products & Chems. Inc. v. Airgas, Inc., 16 A.3d 48, 91–92 (Del. Ch. 2011), not that directors
would have broader latitude to engage in literal self-dealing of the kind reviewed under the entire
fairness standard.
20. Berle, supra note 18, at 1367; Milton Friedman, The Social Responsibility of Business Is to Increase

Its Profits, N.Y. TIMES MAG. (Sept. 13, 1970); Richard A. Epstein, The Excessive Ambitions of Stakeholder
Ideology, 77 BUS. LAW. 755 (2022).
21. Berle, supra note 18, at 1367.
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course, often very significant), the shareholder-value maximization model will
determine which of the available options the directors should choose: they

should choose the option that has the largest positive effect on the present

value of the company’s future free cash flows.22 This is one of the great strengths
of that shareholder model: it is complete in the sense that, for any two possible

courses of action, the model will determine (modulo empirical uncertainty about

facts) which of the two is preferable.23 But, while such completeness is obviously
desirable in a model of board decision-making, it is not absolutely required.

After all, for any model whatsoever, empirical uncertainty will inevitably pro-

duce a great deal of disagreement as to which option is best; uncertainty arising
from other sources, such as indeterminacy in the model itself, is thus not neces-

sarily intolerable. In practice, it suffices if the model is such that, at least in gen-

eral, real directors of real corporations can effectively use the normative criteria
in the model to make real decisions. This means that the criteria must be such

that rational persons, given the same factual information, will agree on what is to

be done in a sufficiently large percentage of cases to make the model practically
useful.24 Clearly, this percentage cannot be stated with mathematical precision,

but there is no reason that it has to be. For instance, a model would be useful in

practice if the normative criteria it contained were such that (a) in approximately
80 percent of the cases, given the same factual information, all rational inquirers

would agree on which course of action to take in such cases (these might be

thought of as the “easy” cases), and (b) in the remaining 20 percent of the
cases, given the same factual information, all rational inquirers would agree

that two or three certain possible courses of action were superior to all other pos-

sible courses of action (these might be thought of as the “hard” cases, where,
within certain limits, reasonable persons could disagree as to which of a handful

of possible solutions is best).25

Now, the problem for stakeholder theory is that, unless supplemented by
some additional normative criteria, the principle that, in making a business de-

cision, the board should consider the interests of each of various constituencies

is consistent with the result that every possible action the board could take is as good
(and as bad) as every other possible action. That is, unless supplemented by some

additional normative criteria, the stakeholder model fails to imply that any action

22. More precisely, as Brealey, Myers, and Allen explain, to maximize shareholder wealth, “the
firm should follow a simple rule: Calculate each project’s profitability index, which is the project’s
net present value per dollar of investment. Then pick the projects with the highest profitability in-
dexes until you run out of capital.” RICHARD A. BREALEY ET AL., PRINCIPLES OF CORPORATE FINANCE 123
(2014).
23. In other words, the model induces a complete order (in the mathematical sense) on the set of

available actions. See, e.g., PAUL R. HALMOS, NAÏVE SET THEORY 54–58 (1970).
24. A model that did not tend to produce consensus would be entirely unsuited to a board of di-

rectors, which has many members and operates on a majoritarian principle.
25. In mathematical terms, the requirement is that the norms in the model induce a partial order

on the set of available actions, see HALMOS, supra note 23, at 54–58, that is “sufficiently” complete as to
be practically useful.
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is any better or any worse than any other action.26 While the shareholder-wealth
maximization norm uniquely determines which action is best, and while a min-

imally acceptable model would narrow down the eligible actions within some

manageable limits, the stakeholder model never provides any basis for eliminat-
ing from consideration any possible course of action.27 Even if all empirical un-

certainty were eliminated such that the directors knew exactly what consequences

would flow from every action available to them, the stakeholder model provides
no basis at all for thinking that any action available to the directors is any better

or any worse than any other action.

The reason for this startling conclusion is that, in providing that the board
should consider the interests of each of various constituencies, the stakeholder

model says no more than that, in distributing value among certain possible re-

cipients, the board should consider giving at least some value to each of the
various possible recipients; it says nothing about how much any particular re-

cipient should receive in any particular circumstances or when one recipient

ought to receive less in order that another may receive more. For instance, sup-
pose I tell you to distribute a hundred francs among three musketeers, consid-

ering the interests of each musketeer when you do so. Assuming the francs are

indivisible, each musketeer must get between zero francs and all hundred,
which implies that there are 5,151 possible ways to divide the francs among

the musketeers.28 If I add that you should consider carefully the interests of

each musketeer before deciding on a distribution, this says nothing at all in
favor of any possible distribution of the francs relative to any other distribu-

tion, at least if I do not also tell you which putative interests of the musketeers

are legitimate and how to make tradeoffs between interests and across individ-
uals. Without such additional information, each of the 5,151 possible distribu-

tions of the one hundred francs among the three musketeers remains equally

eligible. To start narrowing things down, you need to know what I have not yet
told you—what tends to entitle a musketeer to a franc and how to handle

tradeoffs—for instance, how to know when it is good or right that Athos

have a franc less in order that Aramis may have a franc more.
The stakeholder model faces exactly the same problem on a far grander scale.

The amounts to be distributed are commonly in the hundreds of millions of

dollars, and the number of possible recipients in the tens or hundreds of thou-
sands (large corporations have many employees and customers). The number of

26. In mathematical terms, the stakeholder model fails to induce even a partial order, no matter
how limited, on the set of available actions.
27. There is an analogous point about multi-factor balancing tests: a list of factors to consider,

without additional information about the weights, rankings, or other interrelations among the factors,
is manifestly insufficient to render any possible solution more or less plausible than any other solu-
tion. See generally Antonin Scalia, The Rule of Law as Law of Rules, 56 U. CHI. L. REV. 1175, 1179–80
(1989) (arguing that it is impossible to demonstrate the inconsistency of two judicial opinions deter-
mined by balancing factors in the totality of the circumstances).
28. This is a classic stars-and-bars problem: for n1 + . . . + ni = S with each n being a non-negative

integer, the number of possible solutions is given by
ðsþði�1ÞÞ!
ðs!Þði�1Þ! . See WILLIAM FELLER, AN INTRODUCTION TO

PROBABILITY THEORY AND ITS APPLICATIONS 38 (1950).
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possible distributions is thus astronomical,29 and the absence of the crucial nor-
mative criteria in the stakeholder model makes each of these distributions

equally eligible. In other words, it is not that stakeholder theory fails to provide

sufficiently determinate answers as to how a board should make business deci-
sions; it is that, for every business decision, the stakeholder model provides no

answers at all. It is thus the exact opposite of what rational commercial parties

would typically agree to when, in a complex venture, the profits of the venture
must be distributed among various parties who have participated in the venture

in different ways. The agreements used by such parties typically provide for elab-

orate cash waterfalls that determine exactly how much each party is entitled to
receive. The stakeholder model is at the very opposite end of the spectrum. It

makes every logically possible distribution equally good and equally bad.

Worse than insufficiently determinate, it is radically indeterminate.

C. KALDOR-HICK EFFICIENCY AS A POSSIBLE NORMATIVE CRITERION

FOR THE STAKEHOLDER MODEL

The fact that the stakeholder model is radically indeterminate means that, to

make the model viable, stakeholder advocates have to produce some generally

plausible normative criteria that, when added to the model, would reduce
within manageable limits how boards are to distribute value among corporate

constituencies. Their extremely prolonged failure to do this—the problem was

first identified by Berle almost a century ago—suggests that no such plausible
criteria exist. Still, although there is no way to conclusively prove the negative

in this case, examining why some of the more obvious candidates fail can illu-

minate the difficulty of the problem and raise the probability that stakeholder
advocates will never be able to supply the needed criteria. Because of the dom-

inance of law-and-economics thinking in corporate law, one obvious candidate

is Kaldor-Hicks efficiency. To see why an appeal to Kaldor-Hicks efficiency
turns out to be unavailing for the stakeholder model, it helps to begin by com-

paring the stakeholder model with the Delaware shareholder-wealth maximiza-

tion model.
As noted above, under Delaware law, directors are permitted to confer benefits

on constituencies other than shareholders beyond what such constituencies are

legally entitled to receive from the corporation if, as a result, the corporation and
thus its shareholders will receive more than offsetting benefits in the long term.

More accurately, the present value of the future benefits to the shareholders must

exceed the cost incurred by the shareholders in the present from benefiting the
other constituency. This means that a decision to benefit another constituency—

whether to pay employees severance not legally due, to fund green space open to

the public near one of the company’s facilities, or so on—is essentially an invest-
ment decision by the board. From a financial point of view, the decision is no

29. For instance, if there is $1 million to be distributed among just ten recipients, the number of
possible allocations is approximately 2.75×1048.
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different from a decision to invest in a new factory, to purchase certain patents,
or to acquire another company. In each case, the question is whether the present

value of the resulting expected incremental cashflows exceeds the upfront cost,

and the rule of decision in each case is the same: subject to the availability of
financing, the corporation should take every project with positive net present

value, starting with the project that has the highest net present value per dollar

of investment.30 Under the shareholder-wealth maximization model, business
decisions concerning other constituencies are thus standard maximization prob-

lems: like other business decisions under that model, these decisions involve

maximizing value for shareholders.31 Moreover, on the assumption that actions
by the corporation that would produce costs for unrelated third parties that ex-

ceed the benefits to corporate insiders (i.e., all parties with contractual relation-

ships with the corporation, including shareholders) are prohibited by regulation,
any decision that maximizes value for the shareholders also maximizes value for

society generally.32

But business decisions under the stakeholder model do not involve maximiz-
ing shareholder value, maximizing value for any other constituency, maximizing

value for all constituencies together, or maximizing anything else. They are sim-

ply not maximization problems. They are something quite different: they are
zero-sum, distributional problems.33 Under stakeholder theory, the question is

how to divide a fixed amount of money among various groups. Economic

30. See supra note 22 for the more precise formulation.
31. Given the nature of the shareholder-wealth maximization model, this is hardly surprising.

What may be surprising, however, is that the language typically used in describing the board’s con-
sideration of other constituencies under the shareholder-wealth maximization model—the board may
consider the interests of other constituencies, subject to the fundamental limitation about increasing
value for shareholders—is unjustifiably permissive. It is not that the board may consider such con-
stituencies; if the relevant condition is satisfied, that is, if conferring a benefit on the other constitu-
ency results in a net benefit for the shareholders, then the board not only may act to benefit the other
constituency but must act to do so under Delaware’s applicable standard of conduct (at least if there is
not some other use for the available funds that would produce an even greater benefit for the share-
holders). As Vice Chancellor Laster has said, “the standard of conduct for directors requires that they
strive in good faith and on an informed basis to maximize the value of the corporation for the benefit
of its residual claimants,” i.e., the shareholders. In re Trados, Inc. S’holder Litig., 73 A.3d 17, 40–41
(Del. Ch. 2013). The duty does not become optional when the best available means of maximizing
value for the shareholders involves payments to non-shareholder constituencies. In other words, the
commonly used language is permissive (the board may consider other constituencies, if the relevant
condition applies) but the actual standard of conduct is mandatory (the board shall consider other
constituencies, if the relevant condition applies).
32. See, e.g., Henry Hansmann & Reinier Kraakman, The End of History for Corporate Law, 89 GEO.

L.J. 439, 441 (2001) (arguing that although “corporate enterprise should be organized and operated
to serve the interests of society as a whole,” nevertheless, “as a consequence of both logic and expe-
rience, there is convergence on a consensus that the best means to this end (that is, the pursuit of
aggregate social welfare) is to make corporate managers strongly accountable to shareholder interests
and, at least in direct terms, only to those interests”). Of course, if one thinks that corporations rou-
tinely externalize significant costs, then the rational response is to argue for stricter forms of regula-
tions, which is former Chief Justice Strine’s position. See Strine, Our Continuing Struggle, supra note 2,
at 167–72; Strine The Dangers of Denial, supra note 3, at 786–89.
33. E.g., Stephen M. Bainbridge, Director Primacy: The Means and Ends of Corporate Governance, 97

NW. U. L. REV. 547, 593 n.221, 600 n.261, 605 (2003) (describing the problem as being “zero sum”
or a “zero sum game”).
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efficiency provides no guidance at all on such issues. Since every dollar of gain to
one group comes at an opportunity cost of exactly one dollar to the other groups,

every solution to the problem—that is, every possible distribution of the avail-

able money across the various groups—is Kaldor-Hicks equivalent to every
other.34 This may sound like the conclusion reached in the prior section that,

under a stakeholder model, every possible business decision is as good and as

bad as any other, but in fact the conclusion here is much stronger. The conclu-
sion here is that, even if we supplement the stakeholder model with a normative cri-

terion based on Kaldor-Hicks efficiency—even if we say that the board should

distribute value among the various constituencies in the most Kaldor-Hicks effi-
cient manner possible—the stakeholder model remains as radically indeterminate as

it was without this criterion. If the stakeholder model can be saved by adding to it

some normative criteria that would reduce within manageable limits how boards
are to distribute value among corporate constituencies, that criterion will have to

be something other than Kaldor-Hicks efficiency.

D. THE RESULTS OF HYPOTHETICAL BARGAINING AS A POSSIBLE
NORMATIVE CRITERION FOR THE STAKEHOLDER MODEL

Courts sometimes seek to fill gaps in contracts by asking what terms the par-
ties would have agreed to had they bargained over the issue in question ex ante.

This is how, for example, Delaware courts apply the implied covenant of good

faith and fair dealing.35 It may seem, therefore, that a board operating under a
stakeholder model could resolve problems of how to distribute value among var-

ious constituencies by asking what the parties would have agreed to do in such

circumstances had they bargained about the matter ex ante. In other words, per-
haps the normative lacuna in the stakeholder model can be filled by appeal to

some norm about hypothetical consent to hypothetical bargains.

But this idea fails for several reasons. The first is that the resort to hypothet-
ical bargains is really an appeal to the Coase theorem and so takes us back to

the Kaldor-Hicks efficiency criterion that we already saw cannot supply the

34. The text here is thus being quite specific in speaking of value as such term is used in discus-
sions of economic (i.e., Kaldor-Hicks) efficiency. See Nicholas Kaldor, Welfare Propositions in Econom-
ics and Interpersonal Comparisons of Utility, 69 J. ECON. 549 (1939); John Hicks, The Foundations of
Welfare Economics, 60 J. ECON. 696 (1939); ROBIN W. BOADWAY & NEIL BRUCE, WELFARE ECONOMICS

97–99 (1984). As discussed below in Part F, if the stakeholder model is supplemented with a robust
utilitarian moral philosophy, then because of differences in people’s preferences regarding wealth
(e.g., the declining marginal utility of wealth), not all distributions will be equally good from a util-
itarian point of view.
35. E.g., Katz v. Oak Indus., Inc., 508 A.2d 873, 880–81 (Del. Ch. 1986) (Allen, C.); NAMA

Holdings, LLC v. Related WMC LLC, C.A. No. 7934-VCL, 2014 WL 6436647, at *17 (Del. Ch.
Nov. 17, 2014) (Laster, V.C.). Such is the standard law-and-economics approach to the implied cov-
enant. As Judge Posner has put it, “[t]he concept of the duty of good faith . . . is a stab at approx-
imating the terms the parties would have negotiated had they foreseen the circumstances that have
given rise to their dispute. The parties want to minimize the costs of performance. To the extent
that a doctrine of good faith designed to do this by reducing defensive expenditures is a reasonable
measure to this end, interpolating it into the contract advances the parties’ joint goal.” Mkt. St. As-
socs. LP v. Frey, 941 F.2d 588, 595 (7th Cir. 1991).
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normative lacuna in the stakeholder model. That is, the Coase theorem states that,
if transaction costs are zero, then, regardless of how the law initially allocates

rights and duties, parties will bargain to an efficient solution, i.e., will transfer

each right to the party who values it most highly and each duty to the party
who can fulfill it most cheaply.36 When courts ask what terms the parties to

the contract would have agreed to had they bargained over the matter ex ante,

they are really asking what terms the parties would have agreed to if transaction
costs had been zero (the reason parties do not agree on every possible issue ex

ante is that transaction costs are not zero but positive and after a certain point fur-

ther negotiation produces greater costs than benefits). When they speculate about
what terms the parties would have agreed to, courts do so by determining which

allocation of rights and duties would have been efficient—which party would have

valued a right most highly, which party could have performed a duty (such as
avoiding a cost or bearing a risk) mostly cheaply—and they then interpolate

terms into the contract accordingly on the assumption that the parties would

have wanted to maximize the joint surplus produced by the transaction.37 The up-
shot of this is that, when courts resort to hypothetical bargains and ask what con-

tracting parties would have agreed to, they are really asking how rights and duties

can be efficiently allocated between the parties. If the goal of the inquiry is to fill a
gap in a contract, this is a perfectly sensible thing to do. If the goal is to resolve

problems under the stakeholder model, however, then it is an entirely pointless

endeavor because, as we already saw, the problem under a stakeholder model in-
volves distributing value among potential recipients, and every possible distribution

is as efficient as any other. Hence, since an appeal to a hypothetical bargain is an

indirect appeal to an efficiency criterion, and since this indirect appeal to an effi-
ciency criterion is no more able to resolve the indeterminacy problem under a sta-

keholder model than a direct appeal to the same efficiency criterion could do, an

appeal to a hypothetical bargain of the kind used in the law of contracts thus does
nothing to fill the normative lacuna in the stakeholder model.

Notice that, when they appeal to hypothetical bargains and the Coase theorem

to fill gaps in contracts, courts implicitly ask how parties would maximize the
joint surplus arising from the transaction between them, but courts never go fur-

ther and ask how that joint surplus should be divided between the parties. In the

actual contract, the joint surplus is divided by means of the price term. When the
court supplements the terms actually agreed to by certain hypothetical terms

(i.e., efficient terms the parties would presumably have agreed to), courts

never revisit the price term, asking how the parties might have adjusted the
price had they also agreed to the hypothetical terms the court is supplying.

This is so even though, had the parties negotiated about the matter in question,

36. Ronald H. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1 (1960); see generally DAVID D.
FRIEDMAN, LAW’S ORDER 28–62 (2001).
37. See, e.g., Richard Posner & Steven Rosenfield, Impossibility and Related Doctrines in Contract

Law: An Economic Analysis, 6 J. LEGAL STUD. 83 (1977); Robert T. Miller, The Economics of Deal
Risk: Allocating Risk Through MAC Clauses in Business Combination Agreements, 50 WM. & MARY L.
REV. 2007, 2050–51 (2009).
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they may well have adjusted the price term as well. The reason that courts do not
inquire about changes to the price term, however, is clear: the price term merely

divides value between the parties, and every division of value will be as efficient

as every other, and so efficiency provides no basis for any adjustment of the price
term. Any adjustment of the price term is a wash between the parties, and so any

efforts that the court might expend adjusting the price term would constitute a

net loss to society.
But since negotiations over price are analogous to problems of distributing

value under a stakeholder model, if we hope to find in hypothetical bargaining

a criterion to fill the normative lacuna in the stakeholder model, negotiations
over price would seem to be the place to look. What we find, however, is not

encouraging. Negotiations about price terms are commonly determined by

such factors as the negotiating acumen of the parties, external pressures they
are under to reach an agreement within a certain timeframe, the degree of market

power each party holds, and so on. Now, directors certainly could conduct inqui-

ries along these lines: they could ask what distributions of value corporate con-
stituencies would have agreed to in given circumstances had they negotiated

about such things ex ante, with the results determined by factors of the kinds

mentioned. Of course, there would be many problems with such an approach.
For one thing, the evidence on the basis of which the directors could conduct

such inquiries would often be quite scant (indeed, the relevant information is

often the kind of information that parties work hard to keep secret from their
contractual counterparties). As a result, directors would be tempted to substitute

for hypotheses about what the parties would have agreed to, the directors’ own

notions about what the parties should have agreed to, thus covertly smuggling
into the inquiry the very normative criteria the inquiry was meant to supply.

For another thing, even when the evidence was as plentiful as might reasonably

be hoped and the results of such inquiries would be reasonably certain, there is
no clear reason why bargains reached on the bases of factors like negotiating acu-

men and bargaining power are entitled to any normative respect.

Beyond all this, however, there is a fundamental problem with attempting to
supply the normative lacuna in the stakeholder model by appealing to what the

various corporate constituencies would have agreed to ex ante. In particular, we

do not need to ask how the various corporate constituencies would have agreed
ex ante to divide the joint surplus created by their relationship because we al-

ready know how they actually agreed ex ante to divide that surplus. As noted

above, the various constituencies other than shareholders—employees, custom-
ers, creditors, suppliers—are in pre-existing contractual relationships with the

corporation. If we want to know what these parties would have agreed to ex

ante about dividing the joint surplus created by their relationship, we already
know the answer full well: they would have agreed to precisely those terms they ac-

tually agreed to. Thus, consider again the example of the board deciding whether

the corporation should offer a severance payment to an employee beyond what is
legally required by any agreement between the corporation and the employee.

That the company might terminate the employee is not some unforeseeable
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circumstance that the parties never considered; on the contrary, it was an even-
tuality obvious to everyone from the beginning and was thus already provided for

in the agreement between the parties. The employee and the corporation have al-

ready actually bargained over what severance payments the employee would re-
ceive in the relevant circumstances. Since whatever bargain the parties struck

on that issue is already reflected in the agreement between them, it is fatuous

to ask what the parties would have agreed to regarding severance because we al-
ready know what they actually agreed to regarding severance in their actual agree-

ment. Hence, if we try to make decisions under the stakeholder model on the

basis of what the parties would have agreed to ex ante, then other constituencies
should get exactly what they actually bargained for and nothing more. This

would make the stakeholder model equivalent to the shareholder-wealth maxi-

mization model or perhaps even less generous to other constituencies than that
model, for under the shareholder-wealth maximization model the board may

(and should) pay the employees more than is contractually required if doing

so produces net benefits for the shareholders in the long term.
Now, this argument relates to hypothetical bargains made ex ante, that is, made

at the time the relationship among the constituencies and the corporation began,

for that is the time at which the actual bargain between the parties was struck.
We can also consider a hypothetical bargain negotiated between the parties ex

post, that is, at the time the board has to make its decision about distributing ben-

efits among various constituencies. What would the parties agree to if they were
negotiating then? The answer to that question, however, is that since the non-

shareholder constituencies have no legal right to receive anything beyond what

they are entitled to receive under their contracts with the corporation, the share-
holders would be inclined to give the other constituencies their contractual mini-

mums and nothing more. All the bargaining power would be on the side of the

shareholders. There is an exception, of course, which is that the shareholders,
being rational profit-maximizers, would agree to transfer value to another constit-

uency if the shareholders were also made better off by the transaction. To continue

the example from above, if paying the employee severance beyond what was con-
tractually required created a benefit for the shareholders with value in excess of the

cost of the severance payment (which it well could, if we consider the corporation’s

interests in recruiting and retaining high-quality employees), then the shareholders
would of course agree to make such payments. But if this is how the board should

make decisions under the stakeholder model, then that model just collapses back

into the shareholder-wealth maximization model.
Perhaps we can make progress if we add an additional counterfactual premise

to the inquiry. That is, we can ask what the parties would agree to if they were

bargaining ex post and the consent of the other constituencies were required be-
fore any distributions from the corporation could be made. In other words, we

can invest the other constituencies with counterfactual bargaining power they

do not really have and ask what would result from negotiations among the par-
ties under such conditions. Of course, we are now envisioning a hypothetical

negotiation in which, before the corporation could make any distribution to
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any constituency, every constituency would have to consent. We would now be
asking, in other words, what bargain would be struck among all the corporate

constituencies if each of them held a veto over any distributions from the corpo-

ration (other than those required by contract). Just how many constituencies
there would be is unclear, but for large corporations it would have to number

a dozen or more, even if we treated, say, all employees as being a single class

even though the interests of employees are far from homogeneous. Worse, no
party would have an incentive to agree to a distribution in which it received

nothing, and so every party would likely demand at least some value in every dis-

tribution. Assuming it is impossible for the parties to make binding side agree-
ments, it seems clear what would generally happen: as in the notorious Polish

Sejm with its liberum veto, strategic behavior would set in, negotiations would

fail, and no agreement would be reached. If stakeholder theory requires boards
to make the decisions that would likely result from such hypothetical negotia-

tions, boards would be paralyzed, for the result of such negotiations would likely

be a stalemate. Moreover, even if problems of strategic behavior could be over-
come, any bargain reached would still reflect nothing more than the relative ne-

gotiating acumen and bargaining power of the parties (or, more accurately with

respect to the non-shareholder constituencies, the counterfactual bargaining
power with which we are investing such constituencies), and, as noted above,

it is difficult to see why a hypothetical bargain based on such things should

be regarded as having any normative valence. It would be an odd normative the-
ory that implied that the most cunning negotiator has a just claim on the largest

slice of the pie.

E. THE DELAWARE STANDARD ON APPORTIONING MERGER

CONSIDERATION AS A POSSIBLE NORMATIVE CRITERION FOR

THE STAKEHOLDER MODEL

If neither efficiency nor hypothetical bargains can supply the lacuna in stake-

holder models, perhaps other conceptual resources drawn from Delaware law

can do so. For, there is at least one kind of situation in which directors face de-
cisions that are highly analogous to decisions under a stakeholder model: that is,

cases in which an acquirer has agreed to pay in a merger a fixed total consideration

to acquire the equity of the target, and the target board has to decide how to ap-
portion this merger consideration among two or more classes of shareholders—

e.g., the common shareholders and the holders of a class of preferred shares.

As with decisions under a stakeholder model, such decisions are zero-sum dis-
tributional problems, for every dollar allocated to one class of shareholders is a

dollar less for another class of shareholders. Now, Delaware courts have several

times confronted cases in which a class of shareholders has claimed that the
board’s apportionment of the merger consideration was unfair.38 Such cases,

38. Chancellor Allen faced this problem in Jedwab v. MGM Grand Hotels, Inc., 509 A.2d 509 (Del.
Ch. 1986), In re FLS Holdings, Inc. S’holders Litig., No. 12,623 (Consolidated), 1993 WL 104562 (Del.
Ch. 1993), HB Korenvaes Invs., L.P. v. Marriott Corp., Civ. A. No. 12922, 1993 WL 205040 (Del. Ch.
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therefore, are a promising place to look for wisdom on how a board should
make such distributional decisions.

Unsurprisingly, decisions apportioning merger consideration are notoriously

difficult for boards to make, for, in exact analogy with decisions under stake-
holder theory, every possible apportionment of the merger consideration is as

efficient as every other, and every dollar apportioned to one class of shareholders

is one dollar less apportioned to another. Consistent with broad and deep trends
in Delaware law,39 a natural move to make in such cases is to shift from sub-

stance to procedure. That is, the intuition is that an apportionment of merger

consideration is fair if such an apportionment would result from fair procedures
leading to the approval of the apportionment. At the extreme would be cases in

which each class of shareholders had a right to approve the merger and did so in

an uncoerced vote after full disclosure.40 Such a situation would be analogous to
the situation imagined above in which each corporate constituency had a veto

over any proposed distribution. Lesser measures would include appointing for

each class a committee of independent directors, backed by its own advisors,
to negotiate on behalf of the class.41 Still, such procedures would only amount

to facilitating bargaining among the classes of shareholders, and, as we just saw,

bargaining (whether real or hypothetical) among the various corporate constitu-
encies does not yield a useful normative criterion to fill the lacuna in the stake-

holder model.

As it happens, however, Delaware courts have not generally required such
procedures in merger allocation cases,42 and, in any event, such procedures

would at most change the applicable standard of review applied by Delaware

courts in considering the board’s decision. There must still be an applicable

1993), and Equity-Linked Invs., L.P. v. Adams, 705 A.2d 1040 (Del. Ch. 1997). Former Chief Justice,
then-Vice Chancellor Strine, faced the problem in LC Capital Master Fund, Ltd. v. James, 990 A.2d 435
(Del. Ch. 2010), as well as a closely related problem in In re General Motors Class H S’holders Litig.,
734 A.2d 611 (Del. Ch. 1999).
39. Brehm v. Eisner, 746 A.2d 244, 264 (Del. 2000) (“Due care in the decisionmaking context is

process due care only.”); Corwin v. KKR Fin. Holdings, LLC, 125 A.3d 304 (Del. 2015) (a fully in-
formed, uncoerced vote of the shareholders approving a merger shifts the standard of review of the
board’s decision approving the merger to business judgment review); Kahn v. M & F Worldwide
Corp., 88 A.3d 635 (Del. 2014) (with appropriate procedural protections, the standard of review
for even a freezeout merger with a controlling shareholder will be business judgment review);
Dell, Inc. v. Magnetar Global Event Driven Master Fund, Ltd., 177 A.3d 1 (Del. 2017) (in an ap-
praisal action, where the company’s shares traded in an efficient market, there was no controlling
shareholder, and the process leading to the merger would easily survive review under enhanced scru-
tiny, the Court of Chancery had discretion to enter judgment at the deal price).
40. See In re General Motors Class H S’holders Litig., 734 A.2d at 616–617 n.2 (referring to “the

right to affirm or veto the decision at the corporate ballot box” as “the ultimate procedural protection”
that a class of shareholders can have).
41. E.g., In re FLS Holdings, Inc. S’holders Litig., 1993 WL 104562, at *5 (faulting the board’s pro-

cess because, among other things, “[n]o independent adviser or independent directors’ committee
was appointed to represent the interests of the preferred stock who were in a conflict of interest si-
tuation with the common”), but see LC Capital Master Fund, Ltd., 990 A.2d at 446 (distinguishing FLS
Holdings and concluding that no independent committee to negotiate for the preferred holders was
needed when the certificate of designation established a minimum due to the preferred shares in
the event of a merger).
42. See LC Capital Master Fund, Ltd., 990 A.2d at 446.
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standard of conduct governing the decisions of directors deciding how to appor-
tion merger consideration across various classes of shareholders. The Delaware

courts have reached this issue, it seems, only reluctantly, for the doctrine that

emerges from the cases emphasizes that preferred shareholders must receive
whatever their contractual rights embodied in the certificate of designation re-

quire in the kind of transaction at issue,43 after which the board’s duty is to max-

imize value for the common.44 These principles, the courts believe, will suffice to
resolve most cases.45 Only in the unusual situation in which the certificate is si-

lent on the rights of preferred in the context of a merger, that is, only when

“there is no objective contractual basis for treatment of the preferred” in the cir-
cumstances of the case, would the board have to make a substantive decision

about how to apportion the merger consideration.46 In those cases, we are

told, “the board must act as a gap-filling agency and do its best to fairly reconcile
the competing interests of the common and preferred.”47

To be sure, this is a bathetic result. The Delaware courts telling directors that

they should be fair to all parties is reminiscent of Judge Learned Hand’s
famously—but intentionally—fatuous admonition to Justice Holmes: “Do jus-

tice!”48 Nevertheless, like Judge Hand’s remark, the non-result of the Delaware

merger–apportionment cases in fact proves very illuminating, and this is so for
two reasons. First, the fact that the extraordinarily talented Delaware judiciary,

after struggling with the problem of apportioning merger consideration in sev-

eral cases over the course of more than twenty years,49 could do no better than
to say that directors should apportion merger consideration fairly suggests very

strongly that nothing better can be said in such cases. Now, as I noted above, the

fact that advocates of the stakeholder model have failed to supply a normative
criterion to fill the lacuna in the model does not necessarily show that no satis-

factory criterion exists, and since, in this case, as in most cases, it is impossible

to prove a negative, there will always remain a possibility that someone will ar-
ticulate a convincing criterion to complete the stakeholder model. But as the

years go by (and we must remember that this problem with stakeholderism

was pointed out by Berle nearly a century ago now) and as instances like the
Delaware merger–apportionment cases mount (very competent people prove

unable to articulate a useful standard), eventually we have to conclude that

43. Id. at 448–49; HB Korenvaes Invs., L.P., 1993 WL 205040, at *7.
44. LC Capital Master Fund, Ltd., 990 A.2d at 447–48.
45. Id.
46. Id. at 449.
47. Id.
48. According to Hand’s own account, once when he and Justice Holmes were in Washington,

Hand gave Holmes a ride to the Supreme Court. He continues, “[w]hen we got down to the Capitol,
I wanted to provoke a response, so as he walked off, I said to him: ‘Well, sir, goodbye. Do justice!’ He
turned quite sharply and he said: ‘Come here. Come here.’ I answered: ‘Oh, I know, I know.’ He re-
plied: ‘That is not my job. My job is to play the game according to the rules.’” LEARNED HAND, THE SPIRIT
OF LIBERTY 306–07 (1960).
49. Chancellor Allen decided Jedwab v. MGM Grand Hotels, Inc., 509 A.2d 509 (Del. Ch. 1986), in

1986, and former Chief Justice, then-Vice Chancellor, Strine decided LC Capital Master Fund, Ltd.,
990 A.2d 435, in 2010, a span of some twenty-four years.
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no satisfactory criterion will ever be articulated. At some point, you have to stop
searching for El Dorado.

Second, recall Justice Holmes’s response to Judge Hand. Doing justice, he

said, was not his job; his job was “to play the game according to the rules.” Jus-
tice Holmes, of course, was contrasting two kinds of norms, substantive moral

notions, and legal rules that are supposedly more definite and more certain in

their application.50 I have argued thus far that various kinds of norms commonly
used in corporate law—efficiency, the Coase theorem, hypothetical bargains,

and so on—all fail to supply the lacuna in the stakeholder model. What is par-

ticularly illuminating about the merger apportionment cases is that, when faced
with a conceptually similar problem, the Delaware courts resorted to a robust

moral notion—fairness—a synonym for “justice” as used in the Hand–Holmes

exchange—precisely because the usual legal norms ( Justice Holmes’s rules of
the game) will not suffice. In other words, the Delaware merger–apportionment

cases suggest exactly the distinction Justice Holmes made in his reply to Judge

Hand. If this is right, the implication is that only a substantive moral theory can
fill the normative lacuna in the stakeholder model. I thus turn to the possibility

of supplementing the stakeholder model with such a theory.

F. A SUBSTANTIVE MORAL THEORY AS A POSSIBLE NORMATIVE

CRITERION FOR THE STAKEHOLDER MODEL

In my view, the two most striking results of the inquiry so far are the following
points: the stakeholder model leaves business decisions radically indeterminate,

and supplementing the model with some fairly strong assumptions—an effi-

ciency criterion, the Coase theorem, the results of hypothetical bargains of var-
ious kinds—do literally nothing to reduce the indeterminacy of the model. This

suggests that, to make the model yield determinate answers, the additional as-

sumptions will have to be very strong indeed. The natural move at this point
is to supplement the stakeholder model with a robust moral theory such as util-

itarianism, some form of Kantian deontology, or a virtue-theoretic system in the

Aristotelian–Thomistic tradition—in other words, a fully articulated system of
moral philosophy.51

The obvious advantage of such an approach is that, whichever moral theory we

may choose, adding it to the stakeholder model will definitely achieve the desired
level of determinacy. For instance, we could adopt a form of act-utilitarianism

and say that, in making a business decision, the board should distribute value

among constituencies in the way that maximizes utility among all the members
of all the constituencies. Since the members of different constituencies almost

certainly derive different amounts of utility from the same amount of wealth

(e.g., because of the declining marginal utility wealth or other factors), adopting

50. See ROBERT H. BORK, THE TEMPTING OF AMERICA 6 (1990) (discussing Holmes’s intended
meaning).
51. For the differences among such systems, see generally TERENCE IRWIN, THE DEVELOPMENT OF ETH-

ICS (2007) (3 vols.).
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the utilitarian criterion would allow boards to make decisions under a stake-
holder model in a sensible fashion. One decision would be better than another

if and only if it produced more utility among the stakeholders in the aggregate.

Of course, problems inherent in utilitarian thinking generally would appear in
the stakeholder context as well (e.g., it is not clear that inter-subjective compar-

isons of utility are actually meaningful, we can only guess at other people’s utility

functions, it is unclear whether we should be maximizing total utility or average
utility among stakeholders, etc.), and there would be some special problems in

applying an act-utilitarian moral theory in the stakeholder context (e.g., if the

board should maximize average utility, is it average utility on a per-constituency
basis or do we do look through the constituencies to the average utility of the

individuals composing them? If the latter, in computing average utility, do all in-

dividuals of all constituencies get weighted equally, or do individuals in some
constituencies count more than those in other constituencies?). Still, such prob-

lems should be manageable. At least this would likely be the case if utilitarianism

itself is a viable moral theory.
Furthermore, something similar could be said of most other moral theories.

Rawls’s A Theory of Justice,52 for instance, could be adapted to the stakeholder

context, and it too would provide criteria whereby stakeholder decisions could
be rationally evaluated as good or bad, better or worse. Presumably, a version of

Rawls’s difference principle would apply to the board’s decisions, and so a de-

cision would be permissible only if the least well-off constituency was not made
better off by any other decision. Similarly, we could adopt an Aristotelian–

Thomistic system and require that directors make, in each set of circumstances,

the decision that best advances the common good of society as understood in
such system. Basically, every moral system seriously entertained in contempo-

rary philosophy could be adapted to supply stakeholder theory with normative

criteria by which boards could rationally evaluate the various options available
to them in making a business decision.

But therein lies the problem. Directors are not moral philosophers, and most

do not have sophisticated views as to exactly which system of moral philosophy
is best. Indeed, many very capable directors are probably unaware that there are

multiple systems of moral philosophy. Even if we could assemble, say, eleven

individuals who were all well-versed in moral philosophy and who would oth-
erwise compose a competent board of directors for a public company, it is most

unlikely that they would all agree about which moral theory ought to be applied

in making business decisions. And, of course, the differences between moral the-
ories would often matter quite a bit. If some directors were utilitarians, others

Rawlsian deontologists, and yet others virtue theorists, they would tend to dis-

agree systematically on a host of issues and so often be unable to reach agree-
ment on how to make stakeholder decisions. In short, we have the corporate

version of the dilemma in Plato’s Republic: until philosophers become directors

52. JOHN RAWLS, A THEORY OF JUSTICE (1970).
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or directors become philosophers, the indeterminacy of the stakeholder model
cannot be cured by a resort to a substantive moral philosophy.

G. DECISIONS UNDER THE STAKEHOLDER MODEL AS POLITICAL
DECISIONS

Thus far the argument has shown that the stakeholder model is radically in-

determinate unless supplemented by some normative criteria, and that, albeit for

different reasons, neither economic nor moral criteria can supply the lacuna in
the model. This suggests that, under a stakeholder model, directors would make

business decisions in an entirely unprincipled manner. This is a surprising and
brutal conclusion, but I find confirmation for it in one of the rare points of agree-

ment between the leading advocates of stakeholder theory and their severest crit-

ics. Thus, Dodd thought that what managers should do would ultimately be
guided by public opinion:

Such a development of business ethics which goes beyond the requirements of law

and beyond the dictates of enlightened self-interest . . . can happen only if managers

of [public] corporations have a degree of legal freedom to act upon such an attitude

without waiting for the unanimous consent of the stockholders. . . . If we think of

[the corporation] as an institution which differs in the nature of things from the in-

dividuals who compose it, we may then readily conceive of it as a person, which,

like other persons engaged in business, is affected not only by the laws which reg-

ulate business but by the attitude of public and business opinion as to the social obliga-

tions of business.53

Professors Blair and Stout are even more explicit that directors acting under a

stakeholder model are essentially political actors responding to political pres-
sures. They write that corporate directors

enjoy considerable discretion in deciding which members of the corporate coalition

receive what portion of the economic surplus resulting from team production. Al-

though the board must meet the minimum demands of each team member to

keep the coalition together, beyond that threshold any number of possible alloca-

tions among groups is possible. Thus, the returns to any particular corporate stake-

holder from participating in the corporation will be determined not only by market

forces but by political forces.54

As example of what they mean, Professors Blair and Stout suggest that the rise of

institutional investors and the decline of labor unions in the last third of the
twentieth century explain why boards became more likely during that period

to allocate value to shareholders rather than employees: shareholders simply

had more clout, more raw power against directors, than did employees.55

But in recognizing that stakeholderist decisions would become political

decisions, the advocates of stakeholderism, ironically but significantly, find

53. Dodd, supra note 4, at 1161 (emphasis added).
54. Blair & Stout, supra note 3, at 325.
55. Id.
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agreement among their critics. Thus, Manne thought that trends in corporate
social responsibility “follow the social and economic concerns of the broader

public,”56 and Friedman concluded that “the doctrine of ‘social responsibility’

taken seriously would extend the scope of the political mechanism to every
human activity.”57 Berle, too, understood this perfectly all the way back in

1932. Speaking of the stakeholder model, he said,

The only thing that can come out of it, in any long view, is the massing of group after

group to assert their private claims by force or threat—to take what each can get,

just as corporate managements do. The laborer is invited to organize and strike,

the security holder is invited either to jettison his corporate securities and demand

relief from the state, or to decline to save money at all under a system which grants

to someone else power to take his savings at will. The consumer or patron is left

nowhere, unless he learns the dubious art of boycott. This is an invitation not to

law or orderly government, but to a process of economic civil war.58

What Blair and Stout describe as politics, Berle describes as war, which makes per-
fect sense if we accept Clausewitz’s famous dictum that war is merely the contin-

uation of politics by other means. One’s response to this conclusion will depend

on one’s antecedent views on political decision-making. In my view, however,
only someone with an absurdly optimistic view of politics would want to expand

the process of political decision-making to corporate boardrooms.

That leaves one important question unanswered. If, as I have argued, the sta-
keholder model leaves business decisions radically indeterminate, how is it that

there is so much agreement among public company directors, institutional inves-

tors, proxy advisors, politicians, members of the corporate bar, management
consultants, and corporate law scholars on how corporations ought to treat

stakeholders? After all, there seems to be broad and deep agreement that com-

panies should reduce their carbon emissions, increase diversity (especially racial
and gender diversity) at all levels of the corporation (but especially at the most

senior levels), promote economic equality, combat systematic racism, and so on.

If the stakeholder model is indeterminate, how can there be so much agreement
on such a particularized agenda? The answer is straightforward. For, as its advo-

cates and critics agree, business decisions made under the stakeholder model are

the product not of rational deliberation based on some set of normative criteria
internal to the model but are rather the outcome of political and other non-

rational forces operating on directors. Hence, the reason for the observed

broad agreement must be that, at the current time, a sizeable majority of the in-
dividuals in the socio-economic class from which public company directors,

partners at elite law firms, senior officers at institutional investors and proxy ad-

visory firms, politicians, management consultants, and academics are drawn
overwhelming favor one particular political agenda—i.e., a largely progressive

political agenda that emphasizes issues such as climate change, environmental

56. MANNE & WALLICH, supra note 8, at 2.
57. Friedman, supra note 20.
58. Berle, supra note 18, at 1368–69.
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concerns, racial and gender diversity, economic equality, systematic racism, and
so on. There is strong empirical evidence that this is so.59 In other words, it is

not that a belief in stakeholderism, because of norms internal to stakeholderism,

leads to support for the current stakeholderist agenda; it is that support for such
an agenda leads to stakeholderism, because, under the stakeholder model, direc-

tors will be free to, and will be encouraged to, follow such an agenda.60 In any

case, however, it is only the broad support among the right class of people for a
particular political agenda that produces broad agreement about which stakehol-

derist decisions are good and which bad. The stakeholder model itself is per-

fectly vacuous.
Moreover, precisely because the model is an empty vessel, any political agenda

whatsoever can be poured into it. That is, under different social conditions, the

political and moral content of the stakeholder movement would be different.
Henry Ford might be thought of as the grandfather of stakeholderism, and sta-

keholder theorists often mention his concern for employees and customers. But

about the time Ford was losing Dodge v. Ford Motor Co.,61 he also began publish-
ing a weekly column entitled “The International Jew: The World’s Problem.”62

There is nothing in the stakeholder model that is incompatible with Ford’s odi-

ous racist and anti-Semitic views because there is nothing in the stakeholder
model at all. It can become the tool of any political agenda, whether the argu-

ments and reasons underlying that agenda be good or bad, sound or unsound,

reasonable or unreasonable. To be adopted by boards operating under a stake-
holder model, a political agenda need only be popular among the kind of people

involved in corporate governance.

Indeed, the political agenda involved need not even be well-supported in so-
ciety more broadly. That is, stakeholderism provides a way of advancing a polit-

ical agenda that has lost in the democratic process. Take climate change, a key issue

for stakeholderists and ESG advocates more broadly. It is clear beyond dispute
that reductions in carbon levels large enough to have a significant effect on

the global climate would require action not by one company or even one country

but by substantially all large companies in substantially all industrialized coun-
tries; if some or even only a good majority of businesses emitting high levels of

carbon reduce their emissions, the net result would likely be trivial, for others

can and likely will free ride on their efforts. The obvious solution is regulation

59. E.g., A Wider Ideological Gap Between More and Less Educated Adults, PEW RES. (Apr. 26, 2016),
https://www.pewresearch.org/politics/2016/04/26/a-wider-ideological-gap-between-more-and-less-
educated-adults/.
60. Very likely, a significant minority of individuals involved do not really favor the political goals

of the current stakeholder movement but are afraid to oppose a vociferous majority. Others may fear
that, if their companies do not do these things voluntarily, they will be compelled to do them by reg-
ulation. David J. Vogel, Is There a Market for Virtue?, 47 CAL. MGMT. REV. 19 (2005) (“Self-regulation
can also reduce the likelihood of more government regulation or place a firm in a better competitive
position if and when new regulations emerge.”). I am indebted to Professor Lucian Bebchuk for this
observation.
61. 170 N.W. 668 (1919).
62. STEVEN WATTS, THE PEOPLE’S TYCOON: HENRY FORD AND THE AMERICAN CENTURY 391 (2005). I thank

Professor Seth Oranburg for calling this point to my attention.
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requiring all companies to reduce their emissions very substantially, the solution
that has been used successfully to control other forms of pollution for the last

fifty years and the solution climate change activists actually favor. But such reg-

ulation does not have broad support among the public, and such regulations
have not been implemented in any developed country (whatever regulations

have been imposed fall far short of what most climate change activists believe

necessary). Stakeholderism provides a possible answer to this problem: it may
be possible to convince corporations to do voluntarily what they are not required

to do legally.63

H. CONCLUSION

I began by noting the objection commonly made by critics of the stakeholder

model that a board’s decisions under such a model would be standardless. I am-
plified that criticism, arguing that it is significantly understated and that, in fact,

under a stakeholder model, no decision permitted by the model is any better or

any worse than any other. I expressed this conclusion by saying that the stake-
holder model leaves business decisions radically indeterminate. I then considered

various additional normative assumptions advocates of stakeholder theory might

make in order to reduce the indeterminacy of the stakeholder model within man-
ageable limits, and I found all of them wanting. An efficiency criterion, the Coase

theorem, various kinds of hypothetical bargaining, and Delaware doctrines about

the apportionment of merger consideration all fail to reduce the indeterminacy
of the stakeholder model. The only apparent way to reduce that indeterminacy

is by assuming that directors should make business decisions in accordance

with some particular moral theory. The problem with that solution is that direc-
tors are not moral philosophers and we cannot reasonably expect that they will

become moral philosophers, and until they become moral philosophers—and

moral philosophers all of the same stripe—they cannot resort to moral philoso-
phy to make business decisions together in an effective manner. The upshot is

that, under the stakeholder model, decisions directors might make would be en-

tirely unprincipled. That surprising conclusion, I argued, is actually confirmed by
a rare point of agreement between stakeholder advocates and their critics, both of

whom conclude that, under a stakeholder model, business decisions would be-

come political decisions, the product of whatever pressures, threats, or induce-
ments various constituencies could bring to bear on directors to decide to allocate

value to them rather than their rivals. Any apparent consensus about how corpo-

rations ought to behave under a stakeholder model flows not from any normative
criteria internal to that model but from the fact that individuals involved in

63. See Jonathan Macey, Why Is the ESG Focus on Private Companies, Not the Government?, BLOOM-

BERG L. (Aug. 19, 2021, 3:01 AM), https://news.bloomberglaw.com/us-law-week/why-is-the-esg-
focus-on-private-companies-not-the-government (“The emergence of ESG investing and governance
clearly demonstrates that there is a broad consensus that government lacks credibility and cannot be
viewed by rational citizens as a likely source of solutions to these broad problems.”).
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corporate governance tend to come from the same socioeconomic class and thus
tend to share the same political and social values.

To reiterate, however, the key point is that the stakeholder model of corporate

governance lacks any normative criteria by which business decisions may be
evaluated as better or worse, right or wrong. Moreover, there seems to be no

prospect of supplementing the model with plausible criteria in order to allow

it to produce the needed evaluations. Berle pointed out this problem nearly a
hundred years ago, and still the advocates of the stakeholder model have yet

to provide a plausible solution. As a result, the model remains an empty vessel

for whatever political or moral agenda may command sufficient support to be
implemented, whether that agenda is wise and good or foolish and wicked.

Even if the agenda being advanced is wise and good, however, that does not

make stakeholderism a good form of corporate governance. Indeed, if by corpo-
rate governance we mean a model of how business decisions should be made

and corporate affairs managed, then stakeholderism is not a good form of corpo-

rate governance because stakeholderism is not a form of corporate governance at
all. It is not a standard or a norm, but the absence of all standards and all norms.
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